








THE LAW REPORTER. 





JANUARY, 1843. 


TAXATION IN MASSACHUSETTS. 


Tue result of the recent election in Massachusetts has created much 
speculation as to its causes. Without discussing the various political 
questions which this result originates, we offer a few remarks upon the 
leading measure of the last legislature, a measure which is as much 
opposed to popular sentiments as at variance with the professions of 
political leaders. We refer to the payment of the debt due in 1842, 
by a new loan. Upon this subject we briefly expressed our opinion 
in a previous number of this magazine,’ at the same time giving a 
general outline of the extraordinary calculations by which the oppo- 
nents of taxation attempted to justify themselves. We there observed, 
that ‘the question was one of principle ; its decision was to settle the 
policy of the state ; as such it was argued, and as such it prevailed on 
the first test vote.”’ The influence of this extraordinary measure upon 
recent political events, each one can estimate for himself in recurring 
to the facts, which are neither numerous nor complicated. 

In 1839, the Commonwealth was liable for a floating debt of 
$303,187 28, with a balance in the treasury of $125,206 93.7 The 
items of the former were as follows : 

Borrowed of banks and individuals . $277,864 34 
Interest to March, 1839, ‘ ; 9,989 36 
Other demands, not on interest, ; 15,333 58 





%303,187 28° 


' Law Reporter, vol. iv. page 470. 
* Treasurer's Report, House Document, 1839, No. }. * Idem. 


VOL. V.—NO. IX. 49 























386 Taxation in Massachusetts. 






































The debt was funded by the legislature of that year. Scrip was is- 
sued to the amount of $294,137, bearing five per cent. interest, and 
redeemable in 1842. 

The committee on finance reported the bill authorizing this meas- 
ure with reluctance. ‘They had already justly observed, in a previous 
report on the state of the treasury, ‘ that legislatures will knowingly 
and deliberately, year after year, defray expenses of an ordinary and 
current description, by contracting debts to be thrown on the shoul- 
ders of posterity, ts a supposition too derogatory to be entertained for 
a moment.’ Upon reporting the bill, they said, with equal truth, that 
‘to contract debts for the purpose of paying current expenses, is a 
course which no government can systematically pursue, without seri- 
ous detriment both to its finances and its character.””* 

The committee desired to liquidate the debt by direct taxation. 
The house strongly opposed this measure. It was presumed, perhaps 
reasonably, that the militia claim would be received from the general 
government in time enough for the application of its amount to the 
redemption of the scrip, to which purpose it was pledged. This 
same money had only two years before been pledged as part of the 
sinking fund in behalf of the subscription of the Commonwealth to 
the Western railroad.* 

Congress made no appropriation for the payment of our claim. 
The legislature of 1842 therefore found itself required to provide 
some other fund with which to discharge the debt. Such a fund 
could be created in only one of three ways, viz.: Ist, by a new loan ; 
2d, by retrenchment ; or, 3d, by direct taxation. ‘The modern dis- 
covery of repudiation, might, perhaps, have intruded itself into the 
thoughts of one or two of ‘the financiers of that legislature. But re- 
pudiation has not yet been cultivated here in practice, though some 
of our political partisans have apparently justified its theory. At 
least, one might think so, when recollecting the tender mode in which 
they spoke of its existence in another State. ‘This mode of avoiding ob- 
ligations was not to be thought of by Massachusetts, especially as early 
in the session, certain poetical and figurative resolves “ repudiating 
repudiation,’ and “ defining the position” of the State, had been 
passed ; not unanimously, it is true, but still by an “ overwhelming” 
majority.” 

“T not deny 
The jury, passing on the prisoner's life 
May in the sworn twelve, have a thief or two 
Guiltier than him they try : what's open made to justice, 


That justice seizes. What know the laws 
That thieves do pass on thieves? ‘Tis very pregnant 


1 Stat. 1839, c. 78. * House Document, 1839, No. 12, p. 8. 

3 Idem, No. 35, p. 4. * Stat. 1837, c. 172. 

5 The vote on the Resolutions in the House, was yeas 215, nays 75. Vide Boston 
Daily Advertiser of Feb. 5th. 
In the Senate, yeas 28, nays 4. Idem of March 3d. The resolves were as follows: 
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The jewel that we find, we stoop and take it 
Because we see it; but what we do not see 
We tread upon, and never think of it. 
You may not so extenuate his offence 
For I have had such faults ; but rather tell me 
When I that censure him, do so offend 
Let mine own judgment pattern out my death 
And nothing come in partial.” 
Measure for Measure, Act 2, Scene 1. 

It was obvious, to the plainest apprehension, that mere retrench 
ment would not answer the purpose. The State might rake and 
scrape, like the shrewdest miser, its pence and farthings, its ends of 
candles and bits of rags ; it might reduce itself as the economical ex- 
perimenter did his cow, to a straw per diem; yet as Massachusetts 
then “knew no higher policy than justice,” the scrip must be re- 
deemed before the end of the year. 

The question, therefore, was between a direct tax and a new loan. 
Shall the debt due in 1842 be paid according to the principles pro- 
mulgated in the aforesaid a9 resolves, viz. by manfully, openly, 
honestly levying a tax, or shall it, for the third time, be paid by the 
mean and disgraceful expedient of a loan? Shall the State again 
follow a course, which, if followed by an individual, would consign 
him, if not to “tnfamy,” at least to ridicule and shame? ‘This ques- 
tion divided the whivs. Some advocated, many more opposed taxa- 
tion. After long and earnest, and upon one side certainly, able de- 
bates, the debt was refunded; the new scrip being redeemable in one, 
two, three and four years, but no sinking fund pledged for its 
payment. (Stat. 1842, c. 81.) 

To one not versed in the mysteries of party politics, the bare state- 
ment of such legislation is surprising. Our people are essentially con- 
servative; they are willingto remain so. ‘The General Court of 1842 
was whig in both its branches; and whigs, as all know, assert, it is 
not for us to say with how much propriety, that their opponents are pro- 
fligates and destructives. ‘They believe, far be it from us to say how 


‘Whereas the people of Massachusetts have borrowed money, and for its just pay- 
ment pledged the poe name and honor of the Commonwealth ; and whereas, in some 
portions of the country men fated begun to doubt whether ‘ corruption wins not more 
than ——- ;’ to the end, therefore, that the position of this State may be clearly 
defined, be } 

Resolved, 1 hat Massachusetts knows no higher policy than justice, and that having 
plighted her solemn faith, she will never stop to discuss whether it be wise to keep it. 

Resolved, That “ repudiation”’ is but a mild name and thin veil for fraud and injus- 
tice ; that the law of obligation for a people and for an individual is one and the same, 
and that no array of numbers, no sanction of civil power, no forms of legal enactinent, 
can make that right in a State which would consign to infamy a citizen 

Resolved, That as a commercial people, who feel that credit is wealth; as a free 
people, who know that freedom and virtue are joined in indissoluble marriage ; as a 
Christian people, who hear in the call of obligation a Divine voice, we enter our 
solemn and earnest protest against a doctrine which makes a mockery of public faith, 
and which, if followed to its practical results, would justly exclude us from the pale 
of civilization and ciiristianity.”’ 














































































388 Taxation in Massachusetts. 
rightly, that under democratic sway, the prosperity and honor of our 
state would be ruined. Moreover, the governor was a whig. Like 
Aristides the just, he had received from the people a cognomen ex- 
pressing his predominant moral excellence. How strange then, to see 
a whig legislature pluming itself on honesty, a whig governor honesty 
incarnate, “backed by a popular whig majority which, if as sincere in 
its practice as vociferous in its applause of honesty, would cheerfully 
have submitted to be taxed, undertake for the third time in Jive years 
to pay the same debt by an expedient, which, if adopted by any one 
of their number would justly and forever destroy his credit. An expe- 
dient, which at least by implication had been denounced by that very 
legislature, for “ the law of obligation for a people and an individual is 
one and the same.” ' 

We seek, therefore, some justification for this gross departure from 
whig principles and profession. We ask the reasons for this extraor- 
dinary proceeding. How happened it, that Massachusetts committed 
an act, which being done elsewhere, she is apt ‘to regard as a premoni- 
tory symptom of that foul disease her legislators had so pompously 
deprecated ? 

The committee on finance reported, that a tax was neither neces- 
sary nor expedient. Whether necessary or not. depended on the 
answer to this simple question: would the state he certainly able to 
redeem the new scrip as contemplated in the bill, without ultimately 
resorting toa tax? The advocates of the bill were bound to demon- 
strate, that the state would, beyond cavil, have the means from its 
ordinary income, to discharge this liability at the periods appointed. 
No uncertainty of doubtful estimates should have been suffered to 
throw a shadow over the statements of the committee. 

Yet the calculations are based entirely upon a supposed diminution 
of future expenses, and not upon an increase of income. The debt 
‘has been contracted by an overflow of benevolence and charity ; 
must be paid by the exercise of a wise economy.” * 





The revenue of 1842 was estimated at $498,228 25 
The ordinary expenses at 368,858 85 
Leaving a balance in the treasury on Ist Jan. 

1843, of $129,369 40° 


Out of this balance is to be deducted that portion 
of the funded debt of 1839, authorized 
to be paid by the first section of the act 
of 1842, c. 8. 94,137 00 





Reducing the probable balance to $35,232 40 
This statement, though plausible, will not bear the test of examina- 





' Vide Resolves. 


* Report of the Committee, p. 9. House Document, 1342, No. 16. 3 Idem. 
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tion. ‘The minority of the finance committee also reported, and, 
whatever may be said of its party spirit, their report went abroad to 
the world, was read and considered and very much shook public con- 
fidence in the estimates of the majority. 

We have said, that the report of the latter is based upon an e Xpecte d 
diminution of expenditure. No increase of revenue was antic ipate od. 
Reliance is placed exclusively upon its permanent and certain charac- 
ter. A falling off of thirty-six thousand dollars in one year would 
cause a deficit. ‘The bank tax is the great staple of our revenue. 
Four banks, with an aggregate capital of $1,000,000 will soon cease 
to yield their proportion, one having failed,’ and the other three having 
voted to wind up their affairs.? ‘Thus arises a diminution in the esti- 
mated income of 810,000. The minority asserted that this tax is, 
and must be continually decreasing.* Subsequent facts prove the cor- 


rectness of the assertion. The auc tion tax is another creat source of 


income. Of this, the minority say, “it will probably be very much 
diminished. ‘The class of merchants from which this tax has princi- 
pally been derived, have had meetings on the subject, and formed a 
combination to discontinue auction sales of some kinds, and the system 


is vrowing unpopular. ” * The probate tax is, to say the least of it, of 


doubtful popul: rity and not yet ar iently tested to warrant a reliance 


3 


upon its permanence. To crown all, the minority de ‘ny the correct- 


ness of the estimate ol expenses in two items, amounting to 18,000. 


From the balance stated by the committee as 
probably to be in the treasury on the 


Ist Jan. 1842, $35,242 40 
Deduct probate tax, & 18,000 
Erroneous estimates, 18,000 
Diminution of benk tax, 10,000 46,000 00 





$10,758 00 
And the surplus is reduced toa deficit of more than $10,000, unless 
the odds and ends saved during 1842, or some lucky and unforeseen 
accident, like the payments under the British treaty, or our long ex- 
pected militia claim, or our proportion of the sales of the public land, 
shall cover it up. 
The majority may be nearly right in their estimates, but public 
opinion of the credit and responsibility of the commonwealth was 
formed upon the joint statements of the two reports. Was it wise to 


. The Phenix Bank of Charlestown, capital $300,000. 
The South Bank of Boston, capital $500,000 ; the Charlestown Bank of Charles- 
town, capital $100,000; the Duxbury Bank of Plymouth, capital $100,000. 
> Report of the Minority, p. 31. House Doc , 1#42, No. 16. 
‘ Id 
A bill to repeal this tax was passed to be engrossed in both houses after having 
weal thoroughly debated. It was lost only in its last stage. 
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risk the character of Massachusetts upon the accuracy of such close 
calculations? Was it politic, in view of the large minority advocating 
taxation ; nay, was it not unwise and impolitic in the last degree, to 
insist, under such circumstances, upon refunding the debt? If the ex- 
penditures should exceed the revenue of 1842, a tax was clearly 
necessary. Mere doubt as to which way the balance would turn, was 
of itself sufficient reason for a tax. ‘The result of the calculations 
remains to be seen. Whether they are correct or otherwise, no man 
who is not harnessed to party can hesitate to say that there was reason 
to doubt whether there would be a surplus or a deficit in the treasury 
at the end of the year; that the credit of the state was unw arrantably 
hazarded ; that the expedient adopted deeply wounded its character for 
integrity and fair dealing. 

If such doubt be a sufficient argument for the necessity of a tax, 
is conclusive for its expediency. Foreign holders of our scrip ne ie " 
know nor care, nor can they ‘understand, how much we can save by 
parsimonious reductions of nec essary expenses ; by lopping off some 
few thousands in salaries, and by other contemptible and niggardly 

calculation of cents and half cents? ‘A well established axiom of 
finance forbids the creation of a public debt, without a specific pledge 
of revenue from taxes or some other source, sufficient to prevent the 
accumulation of interest.” ‘The character of stocks depends upon the 
confidence their holders have in punctually receiving their dues. Such 
confidence cannot be expected to exist, when this year, money is bor- 
rowed to repay that borrowed only three years before, and no fund 
pledged for its redemption. 

However loudly we may boast of our immaculate integrity, others 
suspected us, else why was our stock below par?’ Else, why was It 
said that “ Mr. Bates, of the house of Barings, by wearing out a pair 
of shoes in walking from the mansion house to the minories, might 
sell fifteen hundred pounds worth of Massachusetts stock, with larg: 
concessions to the buyer?’* ‘The fact cannot be denied, we suffer 
for the sins of our companions. We are in bad company. Noscimur a 





' While these remarks are passing through the press, there has been a large sale of 
Massachusetts five per cents., which was considered very favorable, some ot it selling 
ata little above par; the prices ranging from 85} to #7. By par is unde rstood not 
the amount expressed on the face of the scrip, but an amount so much less as will 
enable the holder to realize the current rate of interest by receiving five per cent. on 
the sum for which the scrip was issued. Thus six per cent. is the current worth of 
money in the United States. It is the standard by which the value of exchanges and 
of money is estimated. Five per cent. on one nundred dollars is equivalent to six per 
cent on $535. That is, a holder by paying $854 for a certificate of S100, at five per 
cent will get six per cent. for his investment; es: 34 is therefore the par of five per 
cent. stock. This is the principle on which the ‘calc lations are made, but there are 
oth. r items to be considered which raise the para little above the sum stated. We 
incline to the opinion that this farorable sale was caused as much by universal convic- 
tion of the necessity and probabi lity of a state tax as from any other reason 

* General Hamilton's Letter to Hon. John C. Calhoun, published in the Boston 
Atlas of Oct. 11th, 1842. 
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sociis. We must continue to be suspected, till by something else 
than declamation, by something more unequivocal than soplomorical 
and puerile resolutions, we establish a distinct character. One State' 
openly repudiates its whole debt. Another,’ with rhetorical flourishes 
about dignity and honor, repudiates a part. A third,*® with jacobinical 
appeals to the “ hard-working laborer,’ makes no provision for pay- 
ing its interest, but diminishes instead of raising its taxes. ‘Two 
more* seem inclined to follow its example. Does any sensible man 
suppose, that the foreign holders of our scrip will or can enter into the 
nice calculations of the finance committee ? 
reasoning plain? ‘Upon its own showing it is doubtful whether 
Massachusetts will find a surplus or deficit in its treasury at the end of 
It has refused to tax itself to pay the prince ipal of a con- 
siderable debt. Other States which commenced by borrowing to pay 
interest, now refuse to tax themselves, thus virtually repudiating. 
How can we tell whether this State will not ultimately commit the 


the 5 ear. 


~%5 


same atroc ity : 4 

Such reasoning we know to be erroneous and unjust. Massachu- 
setts will never perpetrate this foul wrong. But how many truly 
know us? ‘To some members of our legislature, swelling with the 
applause of their constituents, and the importance of their office, and 
the magnitude of their responsibility, till, like the frog in the fable, they 
are ready to burst, this State may seem the world and themselves 
conspicuous actors on its stage, each one quite as large as an ox. 
But Massachusetts is nevertheless only a minute fraction of the world, 
and its legislature, after all, is not so famous a body as congress. 
It is not an independent nation shining with its own light, but is more 
or less tinged with the hues of other States around it. ‘They, who 
do not understand our character, and, however it may wound our 
vanity to be told so, such ignorant persons are a great majority of 
mankind ; the ‘y who see in Massachusetts only one member of an ill- 
behaved family, will be apt to judge us a little less favorably than we 
“ Denmark and Belgium, either of which would be 
scarcely a breakfast for the hungry stomach of Brother Jonathan on 
a frosty morning, can borrow at four per cent. what they want; and 
England and Holland, with the principal of a public debt, the pay- 
ment of which is likely to be contemporaneous with the discovery of 
perpetual motion, can borrow just what they want at, and under three 
per cent., because they pay their interest, and tax themselves to pay 
their interest.””* Massachusetts refuses to tax herself at the very 
time her stock is from fifteen to twenty per cent. under par,’ and 
while her legislature passes resolves authorizing the treasurer to bor- 





' Mississippi. 3 Indiana. 
* Pennsylvania and Illinois. 
* General Hamilton's Letter, ub. sup. 


* Report of Committee on Finance, p. 8. 


® Michigan. 


Is not their course of 
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row $950,000." Surely these facts would be a sufficient answer 
from our creditors to the gasconading inquiry of the finance committee ; 
‘‘ Does any one doubt the ability or disposition of this State to pay 
her debts ?”’* , 

But it was said with grave effrontery, that the party would be de- 
stroyed if a tax were laid. One member declared on the floor of the 
house, that the whig party would commit suicide by this course, 
Apprehension of that catastrophe was the real cause of the course 
taken by the last legislature. ‘The party organ sounded the alarm, 
It commanded all true whigs to oppose the measure, and its com- 
mand was obeyed. 

Strange want of foresight! Massachusetts would not tax, and the 
democrats nearly succeed. New York submitted the question as a 
party question to the people, and democracy, advocating taxation, 
overwhelms it like a flood! 


RECENT AMERICAN DECISIONS. 


District Court of the United States, District of Vermont, 1842. 
In Bankruptcy. 


Downer AND OTHERS v. BRACKETT AND OTHERS, IN THE MATTER 
oF SPEAR. 


To constitute a lien on property, real or personal, it is not indispensable, that the pro- 
perty be in the possession of the person to whom the debt or duty is due. 


By the Revised Statutes of Vermont, ch. 49 § 53, and ch. 43 § 51, an attachment on 
mesne process is expressly denominated a lien. 


Under the Bankrupt Act of the United States, there is no distinction between a lien 
by judgment and a lien by attachment ; by the provisions of the act, both are preserved. 


Ordinarily, where a suit is pending and property attached, when proceedings in bank- 
ruptcy are commenced, nothing but proof of the debt under the bankruptcy, unless 
it be the bankrupt’s certificate of discharge, will prevent the creditor from proceed- 
ing in his suit to judgment and execution. 


Quere : — Whether if the certificate of discharge is pleaded in such a case, the plain- 
tiff may not reply over the fact of his lien, and have judgment, with the right to 
take execution against the property attached. 


In general, the proceedings in bankruptcy have relation to the decree of bankruptcy and 
not to the petition. But for some purposes, the rights of the assignee extend back 
by relation to the date of the petition. 





* Minority Report, p. 27. * Report of Com. p. 10. 
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All debts existing before and at the date of the decree of bankruptcy are pr ivable 
under the bankruptcy, and all debts up to that time are barred by the certificate of 
discharge. 


Where there was a petition in bankruptcy in invitum, and property had been attached 
on mesne process before the alleged act of bankruptcy was committed, and judg 
ments had been obtained and the property seized on execution before the filing of 
the petition, but after the alleged act of bankruptcy ; and no fraud or collusion was 
stated or shown; it was Ae/d, that there was no valid ground for an injunction to 
restrain the sale of the property on the executions 


Tuts was a petition for an injunction, stating that the petitioners, 
being creditors of William F. Spear, a trader, on the first day of Sep- 
tember, 1842, filed their petition in bankruptcy in due form against the 
said Spear, alleging an act of bankruptcy to have been committed by 
him on the eighteenth day of August last past, and praying that he 
might be declared a bankrupt. ‘The petition further stated, that Charles 
Brackett, and the several other creditors named in the petition, on the 
fifteenth day of the same August, sued out writs of attachment against 
the said Spear, and caused certain goods, wares, and merchandise of 
the said Spear to be attached thereon to a large amount; that on the 
twentieth day of August judgments were rendered in the several suits 
against said Spear on his confession, executions taken out, and the 
coods attached as aforesaid, seized thereon; and that the goods were 
advertised to be sold on the executions on the third day of September, 
and would be then sold, to the great injury of the petitioners and other 
creditors of said Spear, unless the sale should be stayed by injunction 
from this court. 


Prentiss J. The general question presented in this case is one of 
much importance, affecting, as its ultimate decision undoubtedly will, 
to a very considerable extent, the rights and interests of many persons 
in this state. Viewing it in that light, [ have given to the question all 
the consideration the time afforded me would allow, and have endeav- 
ored to form an opinion upon it with a single eye to its merits, and 
without indulging in any extraneous or irrelevant speculations. I have 
not allowed myself to be influenced by any considerations arising out 
of the supposed policy of the bankrupt act, beyond what appears to 
be its policy from the act itself. ‘To go aside of a written positive 
law, and reason upon an assumed and imputed general policy in regard 
to it, especially if there be no apparent ambiguity in the law, is, in my 
opinion, an unsafe and unsatisfactory mode of argument, in judicial 
questions. It is as one of the present judges of England said of pub- 
lic policy as a ground of argument, like an unruly horse, when you 
once get astride it, you never know where it will carry you. The 
policy of the act, w hatever it m iy be in respect to the distribution of 
the bankrupt’s estate among his ‘creditors, and whether more or less 
restricted. is to be collected from the provisions of the act itself, giving 
to all its parts a just construction. It is conceded, as it must be, that 
it is not the policy of the act to distribute the property of the bank- 
VOL. V. — NO. IX. 50 
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rupt, part passu, among his creditors, in ratable proportions, regard- 


less of all existing liens, for that would be a contradiction of the act, 
at once direct, palpable, and undisguised. It is admitted that some 


liens are saved ; and if so, the question is, upon a fair interpretation of 


the act, what liens? Are they those only which are created by ex- 
press contract, or are they all liens whatever which are created or exist 
under the laws of the respective states ? 

The act provides, “that nothing in this act contained shall be con- 
strued to annul, destroy, or impair any lawful rights of married women, 
or minors, or any dens, mortgages, or other securities on property, real 
or personal, which may be valid by the laws of the states re spectivel, I, 
and which are not inconsistent with the second and fifth sections of 
this act.” 

‘Any liens, mortgages, or other securities on property, real or per- 
sonal,” are very comprehensive terms, and are used without any qual- 
ification or limitation whatever, except what is imposed by referenc: 
to the laws of the states and to the provisions of the second and filth 
sections of the act. The obvious reading would seem to be, that every 
kind of lien or security, upon real or personal property, is protected 
and preserved, where such lien or security is valid by the state laws 
unless it is fraudulent within some of the provisions referred to, or is 
liable to the objection of creating such a preference as those provisions 
prohibit. 

Though Lien, in a narrow, and perhaps the more technical sense, 
sicnifies the right by which a person in possession of personal nt is rty 
holds and detains it against the owner in satisfaction of a demand, y 
it has a more extensive meaning, and, in common acceptation, is un- 
derstood and used to denote a legal claim or charge on property, either 
real or personal, for the payment of any debt or duty. Every such 
claim or charge ts styled a lien on the property, although the property 
be not in the possession of him to whom the debt or duty is due. The 
right of a vendor upon land as security for the purchase money ; th 
right of a judgment creditor against the lands or goods of the judgment 
debtor, given by law in England and in many of the states in this 
country ; and the right acquired by a creditor under an attachment ot 
property, where the law of attachment exists, are all spoken of and 
treated as liens, in abridgments of the law, in elementary treatises, and 
in judicial decisions. Indeed an attachment is expressly called and 
denominated a lien in the statutes of this state. (Revised Statutes, 
c. 49, s. 53, and c. 43, s. 51.) 

That the term lien is used in the act in the latter sense, and that 
the bankrupt’s property vests in the assignee, subject to any such lien 
or claim others may legally have upon it, is not only evident from the 
term being applied i in the act to real as well as personal property, but 
seems to receive countenance and support from other provis ions of 
the act. The eleventh section gives the assignee power, under the 
direction of the court, “ to redeem or discharge any mortgage, or other 
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pledge or deposit, or lien upon any property, real or personal ;”’ the 
third section authorizes him to defend any suit pending against the 
bankrupt at the time of the decree of bankruptcy ; and the fifth see- 
tion declares the proving of any debt by a creditor, under the bank- 
ruptey, to be a waiver of any action pending therefor, or wv judgment re- 
covered thereon, so that whatever lien may have “te acquired by 
suit or judgment is thereby surrendered and given up. ‘These provi- 
sions help to strengthen the conclusion, that it was the intention to 
save from the operation of the act, every bona fide claim or charge on 
property, valid by the local laws, and not declared fraudulent or 
unlawful by the act, whether created by express agreement of the 


parties, or given by operation and effect of law. Even under the 


Eaglish bankrupt acts, it has been held, that the lien of the vendor of 


land was a valid charge upon it for the purchase money, though the 
vendee become bankrupt, and though no agreement for the purpose. 
Chapman v. Tanner, (t Vern. 167); Vin. Abr. 74; Fonb. Eq. 380. 

That a judgment was a lien within the meaning of the bankrupt 

‘t of 1800, was decided in the case of Livingston v. Livingston, (2 
Caines’ Rep. 300.) ‘The question arose under the 31st and 63d sec- 
tions of the act, containing the following provisions : — “ In the dis- 
tribution of the bankrupt’s effects, there shall be paid to every of the 
creditors a portion rate, according to the amount of their respective 
debts, so that every creditor having security for his debt by judgment, 
statute, recognisance, or specialty, or having an attachment under any 
of the laws of the individual states, or of the United States, on the 
estate of such bankrupt, (provided there be no execution executed 
upon any of the real or personal estate of such bankrupt before the 
time he or she became bankrupt) shall not be relieved upon any such 
judgment, statute, recognisance, specialty, or attachment, for more 
than a ratable part of his debt, with the other creditors of the bank- 
rupt. Nothing contained in this act shall be taken, or construed, to 
invalidate or impair any lien existing at the date of this act, upon the 
lands or chattels of any person who may have become bi: inkrupt.”” 

The plaintiff’s judg rment was obtained before the passing of the 
act, and the question was, whether the lands held by the bankrupt, 
at the time of docketing the judgment, passed to the assignees, dis- 
charged of the judgment, or whether the judgment remained a sub- 
sisting lien weary to the claims of the general creditors. It was 
insisted, that the lien mentioned in the 63d section, contemplated only 
such liens as were created by the act of the party, as mortgages and 
the like, but the court held, that the section preserved all preceding 
liens, and that there could be no doubt that a judgment was a lien. 

It will be perceived, that the act of 1800 associates attachments in 
the same class with judgments, statutes and recognisances, and treats 
them all as liens or securities on property, of like validity, and of like 
consideration in the law. But there is this difference to be observed 
between the right acquired by a judgment, and the right acquired by 
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an attachment on original process. A judgment is only a genera] 
security, not a specific lien like an attachment. A judgment, or the 
execution issued upon it when delivered to the sheriff, binds all the 
property of the debtor, his lands in the one case, and his goods in the 
other. An attachment binds only the particular property attached — 
the property, if personal, being taken into the possession of the officer, 
and held in his custody, for the benefit of the creditor, to satisfy th 
judgment he may recover. 

By the laws of this state, property attached on mesne process, if 
real estate, is holden five calendar months, and if personal estate, 
thirty days, from the time final judgment is rendered in the suit, to 
answer the judgment ; and unless taken in execution within the time 
limited, the property is discharged from the attachment. This lien 
by attachment on mesne process is given by statute as a substitute for 
the lien by judgment or award of execution existing at common law ; 
and undoubtedly, an attachment here binds the lands or goods attach- 
ed, during the time fixed by law, as effectually as a judgment, or exe- 
cution sued out, binds lands or goods in England. The lien, to be 
sure, like every other lien whatever, is de feasible ; but nothing will 
defeat it but the plainuff’s failing in his action, or not taking out or 
levying his execution within the time prescribed alter judgment, or 
the defendant’s satisfying the judgment before sale of the goods or 
levy upon the lands. 

The nature and effect of an attachment, as it exists in this state as 
well as in Massachusetts, is well stated in the case of Grosvenor v. 
Gould, (9 Mass. 209.) It is there said, that by the laws of Massa- 
chusetts, goods may be attached on the original process, and held 
thirty days after judgment, to be taken in execution ; and if not seized 
on execution within that time, then, and not till then, the attachment 


is dissolved. And it is added, that by an attachment, the plaintiff 


has a lien upon the subject of it provisionally, that is, to the amount 
of the judgment he may recover, and in so much is the absolute pro- 
perty of the defendant diminished. It is true, that in the case of an 
attachment, no more than in the case of a judgment, is the general 
property in the subject of the lien altered or changed, until execution 
executed. Until then, the general property continues in the defend- 
ant; and if he becomes bankrupt before the writ is executed, the pro- 
perty passes to and vests in the assignee, subject, nevertheless, to the 
existing lien 

It is a principle long ago settled in England, that a judgment and 
execution so far binds the goods, that if the judgment debtor dies after 
the award of execution, the sheriff may proceed against the goods 
that were his, in the hands of his executors or administrators. Spe- 
cious objections have been very often urged against this doctrine, and 
they have been as often overruled. In Farrar v. Brooks, (1 Mod. 
188,) it Was objected, that by the words of the fieri facias, it run 
against the goods of John Brooks, and by his death they ceased to be 





































oor 











U. S. District Court, Vermont. 397 
his goods, and became the goods of his administrator ; and in Parsons 
y. Gill, (7 T. Rep. 21, note,) it was urged, that the execution ought 
not to have been executed upon the executors of Gill, for that it 
imported only a command to take in execution the goods of Gill, and 
whatever was his in his life time, upon his death ceased to be his, and 
became his executors, against whom the authority given by the writ 
did not extend. In Waghorne v. Langmead, (1 Bos. and Pul. 571.) 
it was further urged, that the defendant died insolvent, leaving bond 
and other creditors, for whom the administrator was to be considered 
a trustee, and therefore the execution ought not to bind the goods: 
in Bragner v. Langmead, (7 'T. Rep. 20,) it was objected, that to 
cive effect to the execution, would be against the real justice of the 
case, because thereby one creditor would obtain an undue preference, 
to the prejudice of the other creditors ; and in Oades vy. Moodward, 
(7 Mod. 94,) it was said to be a very inequitable thing, for by this 
means one creditor would run away with all, and leave the rest 
nothing, and this would be both against conscience and law, and a 
kind of fraud. But in all these cases, as had been uniformly adjudged 
before in others, it was held, that the property being bound by the 
award of the writ before the death of the party, it might be taken in 
execution after; and in the latter case, Lord Holt, with all his legal 
acumen and depth of penetration, was not able to understand how it 
could be a fraud to get a just debt by due course of law. 

The principle of these cases was adopted in Massachusetts, in the 
case of Grosvenor v. Gould, already cited, as applicable to attach- 
ments. In that case, it was held, that goods attached on mesne pro- 
cess, might lawfully be sold by the sheriff upon the execution, although 
the judgment de btor had died insolvent after the judgment and award 
of execution, and before the sale —the court observing, that undoubt- 
edly goods in Massachusetts were as much bound by attachment, 
during the time they were holden, as goods in England were by and 
from the teste of the writ. The law, beyond doubt, is the same in 
this state, notwithstanding the statue provision, that when the estate 
of any person deceased shall be insolvent, and insufficient to pay all 
the debts owing, the estate shall be distributed, pro rata, among the 
creditors, in proportion to the sums to them respectively due. If the 
suit is pending at the time of the decease of the insolvent debtor, then, 
to be sure, by another provision of the statute, the suit is discontinued, 
and the attachment of course dissolved, in like manner as it is under 
the bankrupt act, where the creditor comes in and proves his debt. 
But under the latter act, nothing but proof of the debt under the 
bankruptcy, unless indeed it be the bankrupt’s certificate of discharge, 
will prevent the creditor from proceeding in his suit to judgment and 
execution. 

The decisions under the English bankrupt acts have no application 
to the question arising in this case, for those acts, instead of saving 
liens, as our act does, expressly avoid all judgment and execution 
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liens whatever. The statute 21 Jac. 1, c. 19,$ 19, enacts, ** that 
creditors by judgment, statute, or recognisance, whereof no execution 
or extent is served or executed on the lands or goods of the bankrupt, 
before his becoming bankrupt, shall not be relieved for more than a 
ratable part of their just debt.” Under this act, liens by judgment 
or execution have no operation or effect whatever. If, therefore, the 
judgment debtor becomes bankrupt before execution executed, the 
property vests absolutely in the assignees, discharged of the lien, from 
the time of the act of bankruptcy committed ; and the creditor, hav- 
ing no subsisting lien, cannot lawfully take the property in execution. 
But if the property is seized upon execution, though not sold, before 
the act of bankruptcy, it does not pass to the assignees; for by the 
seizure, without sale, the property is altered, and divested out of the 
debtor, before any title accrues to the assignees. 

The clause in the act of Congress, as has been before observed, is 
general, saving all liens without specification or distinction ; and it has 
been already seen that an attachment by the laws of this state is as 
much a lien on property, as a judgment is by the laws of some of the 
other states. It is impossible to distinguish, under the bankrupt act, 
otherwise than arbitrarily, between a lien by judgment and a lien by 
attachment; and from the provisions of the act, it appears to me that 
it was the intention to save both. It is not unreasonable that it should 
be so; for although it is true as a general rule, that equality is equity, 
yet when a legal preference has been bona fide gained by the supe- 
rior diligence of any creditor, it is neither wrong nor unjust that such 
preference should be preserved. If an attachment is held not to be 
a lien within the meaning of the act, but to cease to have any effect 
in case of the bankruptcy of the defendant, it is easy to see that it 
may lead in practice to some strange and very anomalous conse- 
quences. Where property has been attached in an action for a per- 
sonal injury, or for some other aggravated tort, the plaintiff may be 
deprived of all benefit of the attachment, by the defendant’s becoming 
bankrupt pending the suit, though he can neither come in and prove 
his claim under the bankruptcy, nor share at all in the dividends the 
cancelling of his attachment will have contributed to augment. So 
where land attached by a creditor has been subsequently mortgaged, 
if the attachment is defeated by the defendant’s bankruptcy, the 
benefit may enure, not to the general creditors, but entirely to the 
mortgagee. 

Under the English statutes, the property of the assignees relates 
back to the time of the act of bankruptcy; and if such was the case 
here under the act of congress, it would be clear that any attach- 
ment, or levy of execution without prior attachment, after the act of 
bankruptcy, would be void as against the assignee. But there is no 
provision in the act to that effect. On the contrary, the act vests the 
yroperty in the assignee from the time of the decree of bankruptcy. 
The third section of the act declares, that all the property and 
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rights of property, of every name and nature, of every bankrupt, ex- 
cept, &c., who shall by decree be declared a bankrupt, shall, by mere 
ope ration of law, ipso facto, from the came of such decree. be dee | ed 


to be divested out of such bankrupt, and the same shali be vested, by 
. »} ] . e! — 1] 1 p ' . ° A. 
jorce of such decree, in the assigne e, who shall have all the rights, 
titles, powers, &c. to sell, dispose of, and sue for the same, as fully as 


might he exercised by such bankrupt, be fore or at the time of his 
bankruptcy declared as aforesaid ; and all suits then pending, in which 
such bankrupt is a party, may be prosecuted and defended by such 
assignee, in the same way, and with the same effect, as they might 
have been by such bankrupt. + 
The fifteenth section also declares, that all deeds of land sold and 
conveyed by the assignee, made in the manner provided therein, shall 
be as effectual to pass the ttle of the bankrupt, as if mad by the 
bankrupt himself immediately before the decree of bankruptcy. 4 
‘hese enactments, it appears to me, are too strong and p) ain, too 
positive and unequivocal, to be argued or explained away. ‘They 
seem to admit of but one meaning in relation to the point in question, 


and appear to be so explicit and precise in regard to it, as to leave, 


in the absence of any opposing provision, no room whatever for con- 
struction. ‘They treat the bankrupt as the legal owner of the prop- 
erty up to the issuing of the decree, and tie down the title of the as- 
signee to that time so as to preclude its relation back. All the tant 
erty then owned by the ban krupt passe s too and vests in the assignee 
and consegui ntl) all debts existing before and at the date a the de- 
cree are provable under the bankruptcy, ame all debts up to that 
time barred by the bankrupt’s certificate of discharge. Sutil, to some 
purposes, the rights of the assignee undoubte dly extend back by rela- 
tion. ‘Though he ts not actually invested with the very property un- 
til the decree of bankruptcy, he may avoid many mesne acts done to 
the prejudice of the rele ral creditors, such as fraudulent prefere nces 
and payments, or fraudulent transfers in contemplation of bankruptcy, 
and other transactions fraudulent or void on general principles of law. 
Perhaps, too, the property in the intermediate time, between the filing 
of the petition and the decree, may be considered as remaining in the 
bankrupt in trust for the creditors, or as in the custody of the law and 
under its protection. In this view, the property would not be liable 
to be attached on mesne process, or to be taken on execution without 
a prior lien, after the filing of the petition ; nor if taken before, would 
the transaction be protected, if the attachment or execution be collu- 
sive, or, perhaps, if there be notice of the act of bankruptcy, or of the 
intention of the party to pe tition for a decree. The transaction, like 
payments or conveyances in contemplation of bankruptcy, might be 
treated as a fraud upon the act, and therefore void. 

But where the attachment is not liable to any of the objections 
mentioned, and a bona fide lien has been acquired before the filing of 
the petition, it would seem that the property may be taken in execu- 
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tion whenever judgment is obtained in the suit, whether before or af- 
ter the filing of the petition, or before or after the decree of bankrupt- 
cy. ‘The property, ifholden at all, is holden to satisfy the judgment 
which may be recovered ; and if the lien is saved by the act, the act 
must be so construed as to give full effect to the lien and secure to the 
creditor the full benefit of it. Indeed, | doubt whether the bankrupt’s 
certificate of discharge, when obtained, notwithstanding the general 
operation given to it by the act, would be allowed in such case to 
prevent a recovery of judgment. If the certificate is pleaded in bar 
of the action, why may not the plaintiff reply over the fact of his 
lien, and have judgment, with the right to take execution against the 
property attached: In some cases at least, this must be allowed, or 
obvious injustice will be done. Where land attached has been after- 
wards sold or mortgaged, or a subsequent attaching creditor has first 
obtained judgment, and levied, or may levy upon the land, shall not 
the creditor, first in point of time, be allowed to proceed to judgment 
and have the benefit of his attachment? But however this may be, it 


appears to me that at any rate there can be no doubt, in any view of 


the question, as to the right of the attaching creditor, where, or wher- 
ever he has in fact obtained or may obtain judgment. 

In the present case, the property was attached before the alleged 
act of bankruptcy was committed, and the judgments were obtained, 
and the property seized upon execution, before the filing of the peti- 
tion, though after the act of bankruptcy. ‘This being the case, and 
no fraud or collusion being stated or shewn, there is, in my opinion, 
no ground for an injunction to restrain the sale of the property on the 
executions. But as the principal questions here discussed have been 
otherwise decided by a most learned and accomplished judge,’ whose 
opinions are entitled to the highest consideration, and as the case is 
one of emergency, not admitting of any delay, the property being 
posted for sale to-morrow, it seems to be a proper discharge of my 
duty to grant the injunction; and I shall accordingly do so, with the 
understanding, that on the motion to dissolve it, the question will be 
adjourned into the circuit court for final decision, so that the parties 
may suffer no injury from any error of opinion on my part. 


' The opinion here referred to is undoubtedly that of Mr. Justice Story, in Ex Parte 
Foster, ante, 55, although that case is not referred to, by name, in any part of the 
above opinion. See also Parker and Blanchard v. Muggridge, ante 351, and the mat- 
der of villen, ante, 362. Enpiror. 



































































U. S. Circuit Court, Massachusetts. 


Circuit Court of the United States, Massachusetts, October 15, 1842. 
at Boston. In Bankruptcy. 


In THE MatrreR or Wurutam INGALLs. 


Where one member of a copartnership became a bankrupt, and no decree was entered 
against the copartnership, and the funds paid into court by the assignee were de- 
rived both from the separate estate of the bankrupt and from the partnership estate ; 
it was he/d, (1) that the costs of the proceedings ought to be apportioned upon the 
separate fund of the bankrupt, and upon the joint fund of the partners, in propor 
tion to the relative value thereof pro rata. 2) That the separate creditors of the 
bankrupt were solely entitled to be paid out of the separate estate of the bankrupt, 
and the joint creditors were entitled solely to be paid out of the joint estate of the 
partnership. 


Tuts case having been referred to a commissioner, to make up the 
dividend sheet, he made a report. that the balance in court from which 
the costs taxed were first to be deducted was 796,00: of which 
sum 53,33 belonged to the estate of William Ingalls. and 8742.67 
belonged to the estate of Harvey & lLogalls, of which firm said Ingalls 
was amember. ‘The petition for the benefit of the act of congress of 
1841 was presented by William Ingalls, and no decree of bankruptcy 
had been entered against Harvey & Ingalls. Debts to the amount of 
65 had been proved against William Ingalls, and to the amount of 
$1392,53 avainst Harvey & Ingalls. Upon these facts, the com- 
missioner asked the instruction of the court upon the following ques- 
tions: (1) How shall the costs be apportioned? (2) How shall the 
funds be distributed between the private creditors of William Ingalls 
and the partnership creditors of Harvey & Ingalls ? 

Upon which report the district court ordered, ‘that the questions 
contained in the accompanying report of the commissioner be ad- 
journed into the circuit court, to be heard and determined.” 

The case was now submitted without argument. 


Story J. The first question is ; How in this case shall the costs 
be apportioned ? And to that I answer, they ought to be apportioned 
upon the joint and separate estates of the bankrupt and of his part- 
ners, according to their relative value pro ratd; for the separate 
creditors of the bankrupt are benefited by the proceedings, to the ex- 
tent of the dividends, which shall be payable to them out of the sepa- 
rate estate of the bankrupt, and the joint creditors to the extent of the 
benefit derived from the dividends, which shall be payable out of the 
joint effects. ‘They ought, therefore, to contribute towards the costs, 
in proportion to the amount of the respective funds, that is, in the 
proportion, which 53,33, the amount of the separate estate of the 
bankrupt, bears to &742,67, the amount of the fund of the joint estate 
of the partners. 

In respect to the second question, as the separate debts of the 
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bankrupt exceed his separate estate, and the joint debts exceed th 
joint estate of the partners, there can be no surplus, which shall be 
auxiliary to either. Now, the general rule of law upon this subject, in 
all eases of bankruptcy, is, that the separate estate must first be ap- 
plied to the payment of the separate debts of the bankrupt, and the 
joint estate must first be applied to the payment of the joint debts of 
the partners ; and the surplus, if there be any, and that alone, can be 
applied to the benefit of the separate or joint creditors, beyond the 
fund, to which they have primarily a right to resort. ‘This rule is ex- 
pressly adopted and sanctioned by the fourteenth section of the Bank- 
rupt Act of 1841, ch. 9. Applying the rule to the circumstances of 
the present case, it is plain, that the separate creditors of the bank- 
rupt can have recourse only to a dividend out of his separate estate, 
and the joint creditors only out of the joint estate of the partners. 
I shall direct a certificate accordingly to the district court. 


In the matter of William Ingalls, in bankruptcy. It is ordered by 
the court, that the following certificate be sent to the district court 
upon the questions adjourned by that court into this court, viz. : 
(1) Upon the first question, it is the opinion of this court, that the 
costs of the proceedings ought to be apportioned upon the separate 
fund of the bankrupt, and upon the joint fund of the partners, in pro- 
portion to the relative value thereof pro rata. (2) Upon the second 


question, it is the opinion of this court, that the separate creditors of 


the bankrupt are entitled solely to be paid out of the separate estate 
of the bankrupt, and the joint creditors are entitled solely to be paid 
out of the joint estate of the partnership, there being no surplus be- 
yond the amount due to the creditors upon either fund or estate. 


IN THE MATTER oF Henry B. Wri utams. 


Where a bankrupt was formerly a member of several firms, against which no decree 
of bankruptcy had been entered, it was held, that the fund im court, which was de- 
rived from the separate estate of the bankrupt, was exclusively distributable among 
the separate creditors of the bankrupt. 


Tus case came before the district court, on the report of a commis- 
sioner in bankruptcy, which set forth, that the balance in court, from 
which the costs taxed were first to be deducted, was $578,70, the 
whole of which sum belonged to the separate estate of the said Wil- 
liams. The petition for the benefit of the act of congress of 1841 
was presented by Williams, and no decree of bankruptcy had been 
entered against EK. Whiting, E. Whiting & Co., or Turpin & Wil- 
liams, firms of which said Williams was a member. Debts to the 
amount of $917,12 had been proved against Williams, and to the 
amount of $1075,10 against E. Whiting & Co., or rather against 
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Williams as a member of that firm. The commissioner requested the 
instruction of the court upon the question, whether the creditors of the 
said Williams, individually, and the creditors of the said EF. W biting 
& Co. shall share part passu the funds in court, in proportion to their 
respective claims, or in what manner the funds shall be distributed ? 

The district court ordered, ‘‘that the question contained in the ac- 
companying report of the commissioner be adjourned into the circuit 
court, to be there heard and determined.” 

The case was now submitted without argument. 


Srory J. The question contained in this case is substantially an- 
swered by the decision in the matter of William Ingalls, in bankruptcy. 
(Ante, 401.) ‘The whole fund in court belongs to the separate estate 


of the bankrupt, Williams, and of course, upon general principles of 


law, as well as the positive enactment of the fourteenth section of the 
bankrupt act of 1841, ch. 9, the whole is, in the first instance, to be 
applied to the payment of the debts due to and proved by his sepa- 
rate creditors ; and as there is no surplus, the joint creditors of the 
firm, of which Williams is a partner, can take nothing. | shall direct 
a certificate to be sent to the district court accordingly. 

The certificate was as follows: In the matter of Henry B. Wil- 
liams. It is ordered by this court, that the following certificate be 
sent to the district court: It is the opinion of this court, that, under 
the circumstances stated in the commissioner’s report, the fund in 
court is exclusively distributable among the separate creditors of the 
said bankrupt, Williams, and that there being no surplus, the joint 
creditors of the firm of E. Whiting & Co. are not entitled to any 
share in the said fund. 





Circuit Court of the United States, New Hampshire District, De- 
cember, 1842. In Bankruptcy. 


Ex Parte Hare anp Wieerns. 


Held, That the solicitors of a voluntary bankrupt, who advanced the expenses at his 
request, to enable him to obtain his discharge, —a_ portion of which were rendered 
necessary in consequence of the proceedings of an objecting creditor,— were not 
entitled to any relief for such expenses, and for their services, against the assets of 
the bankrupt 

It seems, that a creditor, who incurs costs and expenses in prosecuting a petition 
against a bankrupt in inrifum, to have him decreed a bankrupt, may be remune- 
rated for the same out of the assets of the bankrupt. 


Tuts case was adjourned into this court from the district court of 
New Hampshire district. The petition was as follows: — “ Re- 
spectfully represents to the said honorable court, John P. Hale and 
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John H. Wiggins, attorneys and counsellors of said court and part- 
ners, that they were solicitors in the case of the said Palmer, and in 
such capacity have advanced and expended large sums of money at 
different times, since the filing of the petition of the said Palmer for 
the benefit of the general bankrupt law, at his request, to enable him 
to obtain a certificate of discharge under said law; that said Palmer 
is indebted to the said Hale and Wiggins in a further sum for ser- 
vices as solicitors; that said Hale and Wi iggins made said advances 
and expenditures and rendered the said services with the understand- 
ing that the assets of the said bankrupt’s estate would be appropri- 
ated to reimburse said solicitors, and secure their fees aforesaid: 
that a great part of the advances and expenditures aforesaid were 
made necessary in consequence of the proceedings of an objecting 
creditor, who several times, to the great delay and hindrance of the 
said bankrupt, obtained from the court orders for the taking of testi- 
mony and the examination of the bankrupt; that at such taking of 
testimony on three several occasions, the said solicitors were present 
at the request of the bankrupt, and were present also at the exan:in- 
ation of the bankrupt, at his like request ; that said objecting cred- 


itor, after the taking of said testimony and examination at the time of 


the hearing of the petition for discharge of the said bankrupt, with- 
drew his objections and appearance without in any way having made 
provision for the payment of the costs of the bankrupt, to which he 
had been subjected in consequence of his proceedings, in objecting to 
said bankrupt’s discharge, although the court had directed, and in all 
cases made it a rule that every objecting creditor should, at the time 
of filing his objections, give a bond for the payment of all costs which 
should be awarded against him by said court, in consequence of said 
objections ; that said bankrupt i is advanced in years and utterly worth- 
less ; that said solicitors have no know ledge of any way of securing 
themselves now or in time to come, unless from the assets of the 
bankrupt’s estate. The said solicitors therefore pray for relief, and 
move this honorable court, that so much of the assets of the said 
bankrupt’s estate may be allowed to them, as will compensate them 
for their said services, and reimburse them for the advances which i 
have made according to the account hereto annexed. Mem. The 
bankrupt has obtained his certificate of discharge.” 

Upon this petition, it was ordered, that the question arising upon 
it be adjourned into this court. 

The case was now submitted by the petitioners withcut argument. 


Srory J. ‘The petitioners are the solicitors of William Palmer in 
bankruptcy, who has been declared a voluntary bankrupt, and has 
been discharged by a decree of the district court from his debts, 
provable under the bankruptcy. ‘They ask payment to be made to 
them, out of the assets of the bankrupt, for all the disbursements, 
which they have made, and the fees, which they have earned, as 
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solicitors of Palmer, in carrying on the proceedings for his benefit. 
Whether the assignee, or the creditors of the estate, have had notice 
of this application or not, does not appear upon the record, although 
certainly no order ought to be made, affecting the assets of the bank- 
rupt in this case, without a full opportunity of appearing to, and 
being heard upon the matter of the petition, if they should desire it, 
before any order should be made. 

But without i inquiring into the circumstances, I have no difficulty 
in pronouncing, that the petitioners are not entitled to any such re lief 
as they ask, against the assets of the bankrupt. In respect to that 
portion of the costs and expenses, which have been incurred by the 
opposition and objections of a creditor of the bankrupt, those costs 
and expenses were properly chargeable upon him, if, under all the 
circumstances, the district court should think he ought to pay them. 
If it has decided, that the creditor ought not to pay any such costs 
and expenses, then the solicitors are entitled to none, and must look 
exclusively to their client for reinbursement. If the district court has 
not been applied to to decree such costs and expenses against the cred- 
itor, the default is on the part of the solicitors, or their client, in not 
procuring such decree, or in not taking security for the costs and ex- 
penses, according to the rules of the court— Quacunque via data 
est, the solicitors are not entitled to any remedy against the assets 
thereof. 

As to the other expenses incurred by the solicitors in prosecuting 
the voluntary petition of the bankrupt to obtain the benefit of the 
Bankrupt Act of 1841, chap. 9, I can perceive no ground, upon 
which payment can be decreed tlierefor out of the assets of the bank- 
rupt. ‘They were incurred for his sole personal benefit, and not for 
the benefit or at the instance of his creditors. He, and he only, 
therefore, ought to bear them. It would, or at least might have been 
different, if the costs and expenses had been incurred by a creditor 
in prosecuting a petition against a bankrupt, im cvitum, to have him 
decreed a bankrupt ; for then and in such a case the proceedings and 
decree might be said to be for the benefit of all the creditors. But, 
here, there is no ground, upon which the court can say, that the costs 
and expenses are to be a charge upon the assets in bankruptcy. | 
shall direct a certificate accordingly to be sent to the district court. 

The certificate was as follows : 

Ex parte Hale and Wiggins, petitioners in the bankruptcy of 
William Palmer. It is ordered by the court, that the following cer- 
tificate be sent to the district court, upon the question adjourned 
into this court, and in answer thereto, namely: It is the opinion of 
the circuit court, that the petitioners have no right to have the costs, 
fees, expenses, and disbursements, stated in their petition, paid out 
of the assets of the said William Palmer, the bankrupt ; but that the 
same are a personal charge, to be borne by him exclusively. 
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Circuit Court of the United States, Maine District, December, 1842. 
In Bankruptcy. 


Foster v. Remick. 


In a proceeding in bankruptcy in inritum, the oath of the petitioning creditor is ordi. 
narily a sufficient proof of his debt to sustain his right, but it is liable to be rebutted 
by counter proofs, and may be overcome by such proofs. 


Thus, where the supposed bankrupt denies the existence of the debt, and offers prima 
facie evidence, that it is not due, the oath of the petitioning creditor to the debt, 
without further proof, is not a sufficient foundation for a decree of bankruptcy. 


When the existence of the debt is denied, and the petitioning creditor desires a trial 
by jury, the court may grant it upon a proper issue framed for the purpose of ascer- 
taining, whether the debt is due or not; but if the petitioning creditor does not 
desire it, the court may, or may not, in its discretion, order a trial by jury. 


Maine, into this court, under the following circumstances. The peti- 
tioners proved, before a commissioner, a debt of $526.63, it being 
the balance of an account for goods sold. The goods were purchased 
by Remick, of the petitioners in Boston, April i4, and he returned 
to Portland the fifteenth. On the eighteenth, he sold out his whole 
siock of goods, exclusive of those he purchased of Foster and Tay- 
lor, to one Simeon Pease. The goods which he purchased of Foster 
arrived on the twenty-fifth of April, part of which were sold by 


May, by auction bill of sale, he transferred all bis stock of goods then 


the invoice purchased of Foster. On the twenty-first of — Foster 
came to Portland and compromised the debt, amounting to $1,279.81, 
for the sum of £700.48, paid by Remick, and gave a receipt in these 
words: ‘$700.48. Received of John C. Remick, seven hundred 
dollars and forty-eight cents in full of all accounts now due up to this 
date. Foster and Taylor, Portland, May 21, 1542.” 

Foster now contended, that the goods in the first instance were 
obtained by fraud, the purchaser intending, at the time, to transfer 
them to another and defraud the seller; and also that he was induced 
to compromise the debt by false and fraudulent representations made 
by Remick of his circumstances, and that, therefore, the settlement 
and receipt having been procured by fraud, were not binding, and 
that, consequently, they were no bar to his right to recover the full 
amount of his debt. There were points admitted in the case and 
testimony offered, from which a jury might or might not infer that 
fraud was contemplated in the original purchase, and also that Foster 
was induced to settle and give a receipt in full by false and fraudulent 
representation. 

On the hearing in the district court, in Maine, the district judge 
ordered the following questions to be adjourned into the circuit court 


Tuis case was certified and adjourned from the district court of 


Remick in the ordinary course of business, and on the twelfth of 


remaining in his store, to Pease, including what remained unsold of 
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for a final determination, namely: (1.) If the petitioning creditor has 
sworn to a debt of five hundred dollars or more, and the suppos sed 
bankrupt denies the existence of the debt, and offers prima facie 
evidence that it is not due, is the oath of the petitioning creditor to 
the debt, without further proof, a sufficient foundation for a decree of 
bankruptcy? (2.) When the existence of the debt is denied, and 
whether it is due or not, involves a question of fraud, is the fact, 
whether the debt is due or not, to be decided by the court, or is the 
existence of the debt to be established by the verdict of a jury ona 
proper issue to be framed for that purpose ? 
The case was submitted without argument. 


Story J. The real controversy in this case, which is a proceeding 
in invitum by creditors to have the debtor declared a bankrupt, i 
whether there is a good and suflicient petitioning creditors’ debt to 
support the proceedings. ‘Two questions are presented upon the facts. 
As to the first, under the particular circumstances, I am satisfied, that 
the oath of the petitioning creditors is not sufficient to establish the 
existence of their debt. In the ordinary course of proceedings of 
this sort, the oath of the petitioners is a sufficient proof of the debt to 
sustain his right; but it is liable to be rebutted by counter proofs, and 
may be overcome by such proofs. In this case, 1 think the prima 
facie evidence of the debt from the oath of the petitioners is com- 
pletely overcome by the proofs on the other side ; and, therefore, the 
burthen of proof is on the petitioners to establish by evidence beyond 
the oath, that the debt is a true and subsisting one. 

As to the second question, the case clearly does not fall within‘ the 
proviso of the first section of the bankrupt act of 1841, ch. 9. But 
I think, that it either falls directly within the provisions of the fifth 
and eighth sections of the act, or, by a close analogy, ought to be 
governed by similar considerations. ‘The fifth section declares, that 

The district court shall have full power to set aside and disallow 
any debt, upon proof, that such debt is founded in fraud, imposition, 
illegality or mistake.” Now, it seems to me, that the very case now 
before this court is within the purview of this clause ; and that the 
court is to decide the whole matter, upon examination of all the 
proper evidence of itself summarily, and sitting as a court of equity, 
with full equity powers for the purpose. 

The seventh section, in its introductory provisions, applies, in 
terms, to cases of petitions by creditors in bankruptcy against a 
debtor in invitum, as well as to cases of a voluntary petition by the 
debtor for the benefit of the act. And after having provided that 
“ All proof of debts or other claims of creditors, entitled to prove the 
same by this act, shall be under oath or solemn aflirmation, Xc.” 
—— to declare: “‘ But all such proof of debts and other claims 

shall be open to contestation in the proper court having jurisdiction 
in bankruptcy, and as well the assignee as the creditor shall have a 
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right to a trial by jury, upon an issue to be directed by such court to 
ascertain the validity and amount of such debt or claims.” Now, 
certainly, there is some difficulty in avoiding the conclusion, that this 
clause of the seventh section does apply to every case, where the 
creditor seeks to have the fact ascertained by a jury, of the validity 
and amount of his claim, whatever may be the case of the debtor, 
where no assignee has as yet been appointed. It strikes me, there- 
fore, that if the creditors, in the present case, should desire a trial 
by jury, it ought to be granted; but if not desired, then the court 
may proceed to decide the case of itself, as a summary proceeding in 
equity. But if this conclusion admitted of some doubt, it seems to 
me, that it furnishes so clear an analogy, that the court may well 
follow it, as a guide in the exercise of its general equity jurisdiction in 
bankruptcy. [shall direct a certificate accordingly, to the district 
court, as follows. (1.) That upon the first question, the oath of the 
petitioners to the debt, is not, under the particular circumstances, 
without further proof, a sufficient foundation for a decree in bank- 
ruptcy. (2.) That upon the second question, if the petitioning 
creditors desire a trial by jury under the circumstances, the court 
ought to grant it upon a proper issue framed for the purpose of ascer- 
taining, whether the debt is due or not, as a matter of discretion, if 
not of right; but that otherwise the court may proceed to decide the 
case, of itself, by evidence, in a summary proceeding in equity, or 
may, ex mero motu, in its discretion, require the fact to be tried by a 


jury. 


District Court of the United States, Western District of Virginia, 
March 15, 1842, at Staunton. In Bankruptcy. 


In THE MATTER oF Hezexran B. Cease.’ 


Where it appeared, that a petitioner to be decreed a bankrupt was owing debts in a 
fiduciary capacity ; it was held, that the petition must be dismissed , although he was 
owing other debts, which had not been so contracted in a fiduciary capacity. 


Pennysacker J. On the fifteenth of February last, Hezekiah B. 
Cease, of the town of Staunton, in the county of Augusta, filed his 
petition, praying to be declared a bankrupt. It appears that the peti- 
tioner is owing debts, some of which were created while acting in a 





' The decision in this case appears to have been prior, in point of time, to any upon 
the same point, which have appeared in the Law Reporter, although it was not re- 
ceived by us until after the decisions in the followimg cases had been published, 
namely : Matter of Young, ante, 12% ; Matter of Hardison, ante, 255 ; Matter of Lord, 
258 ; Matter of Brown, ante, 258; Mutter of Tebbetts, ante, 259. Epiror. 
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fiduciary capacity, and others not. Objection is made to his being 
declared a bankrupt, and the question arises, is he entitled to the 
benefit ef the law, or, is he, by reason of the character of his debts, 
precluded from the benefit of its provisions? ‘The question is one 
of some importance, and comes up to be decided, for the first time, 
by this court. The decision will involve the proper construction of 
the first clause of the first section of the bankrupt act, which relates 
to the cases of voluntary bankruptcies. 

That clause is as follows: “ All persons, whatsoever, residing in 
any state, district, or territory of the United States, owing debts, 
which shall not have been created in consequence of a defalcation as 
a public officer, or as executor, administrator, guardian, or trustee, or 
while acting in any other fiduciary capacity, who shall, by petition, 
setting forth to the best of his knowledge and belief, a list of bis or 
their creditors, their respective places of residence, and the amount 
due to each, together with an accurate inventory of his or their pro- 
perty, rights, and credits, of every name, kind, and description, and 
the location and situation of each and every parcel, ind portion 
thereof, verified by oath, or, if conscientiously scrupulous of taking 
an oath, by solemn aflirmation, apply to the proper court, as herein- 
after mentioned, for the benefit of this act, and therein declare them- 
selves unable to meet their debts and engagements, shall be deemed 
to be bankrupts within the purview of this act, and may be so de- 
clared accordingly by a decree of such court.” 

It cannot be denied, that the language of the clause is somewhat 
ambiguous. It might seem to imply, that all persons owing debts 
which had not been created while acting in any fiduciary capacity, 
might, guoad the debts which had not been so created, volunt: wily 
be declared to be bankrupts, though they might be owing other debts 
which had been created while acting in a fiduciary capacity, but, as 
to which other debts, they could not voluntarily be declared to be 
bankrupts ; it might seem to imply, that no persons owing debts 
which had been created while acting in a fiduciary capacity, should, 
on their own applications, be declared to be bankrupts. But when 
we come to consider what appears to be the office of the clause ; its 
business and design ; and come to look at its different parts, and the 
different provisions of the act, at large, the ambiguity appears to be 
dispelled. 

In the first place, it is proper to remark, that one of two things 
must be certain : — either that the words “‘ owing debts, which shall 
not have been created in consequence of a defalcation as a public 
officer,” &c., must have been intended to be descriptive of the per- 
sons who might, or might not, become voluntary bankrupts, or, of cer- 
tain debts, which were intended to be excepted from the oa ration of 
the act. ‘There appears to be no middle construction. 

Now, when we look at the clause, it appears to be not describing 
debts which shall be excepted from the operation of the act, but it 
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seems to be describing persons, who may or may not become volun- 
tary bankrupts. Let us look at its language, and see how it reads. 
* All persons, whatsoever, &c., owing debts, which shall not have 
been created in consequence of a defalcation as a public officer,” 
&c., may (upon doing so and so) become voluntary bankrupts. So, 
on the other hand, it would seem to say: “ No person owing debts 
which shall have been created in consequence of a defalcation as a 
public officer,” &c., shall be permitted to become a voluntary bank- 
rupt. Let the question be asked: — Who, of his own accord, may 
be declared a bankrupt ?— The answer is — He who is owing debts 
which shall not have been created in consequence of a defalcation as 
a public officer, &c. Who may not be declared a bankrupt, on his 
own application ?— He who is owing debts which shall have been 
created in consequence of a defalcation as a public officer, &c. ‘Thus 
it would appear that the owing of the debts which shall, or shall not, 
have been created in consequence of a defalcation as a public officer, 
&c., was intended to be a part of the description of the persons, who 
might, or might not, become voluntary bankrupts, and not of any debts 
which were intended to be excepted from the operation of the act. 

This idea is not a little supported by other parts of the clause we 
are considering. ‘A list of creditors”’ is directed to be made out, 
and “of their respective places of residence,” and ‘of the amount 
due to each.” | This is gereral language, and seems to imply that no 
creditors were intended to be excepted. The petitioners too, must 
state in their petitions, and must swear to the declarations, that they 
are unable to meet their debts and engagements.”” Why require this 
general declaration, and oath to be given, if only to be applied to 
particular debts and engagements? ‘The subject matter of oaths, at 
least, should be definite and positive, and should not be left to conjec- 
ture and reservations. 

Before we leave the clause in question, it may not be amiss to 
propound the interrogatory,— Why should fiduciary debts be ex- 
cepted from the operation of the act? Because (it may be said) 
they are of sacred obligation, and having originated in fraud, and 
breach of faith, they ought to be paid, fully paid, and the fraudulent 
and faithless ought not to escape from the full payment of them. 
But this view involves the absurdity, that, whilst those debts are of a 
sacred nature and ought to be paid, fully paid, yet, being excepted 
from the operation of the act, they would not come in for even a 
ratable portion of the bankrupt’s estate, and other debts of a less 
sacred nature would be paid before them, and would swallow up the 
whole of the estate, and would leave the creditors, supposed to be 
favored, to look for their payments to the future earnings of the des- 
titute bankrupt! A view which involves such a contradiction as this 
would be, can scarcely be correct. It may be remarked here, too, 
that if fiduciary debts should be construed to be excluded from the 
operation of the act as to any intent, that is to say, so far as not to 














U. S. District Court, Virginia. 411 


be affected by the discharge and certificate, they must be construed 
to be excluded from the operation of the act as to every intent, for 
the language of the act which would justify their being excluded to 
one intent, would require them to be excluded to every intent. 

But when we consider other parts of the act, it would seem to be 
plain that fiduciary debts were not intended to be excepted from the 
operation of the act, ef the debtor could be declared a bankrupt. 

The second clause of the first section of the act, relates to the 
cases of involuntary bankruptcies. That clause speaks not of fidu- 
ciary debts. ‘The merchant, banker, factor, &c., “ owing debts,” 
simply, may, upon the concurrence of the circumstances required by 
the act, be declared to bea bankrupt. Such an one may be declared 
a bankrupt, as well for fiduciary debts, as for any others ; and in the 
distribution of his effects, the fiduciary creditors would come in, as 
well as the other creditors, for a ratable portion of the estate. ‘The 
bankrupt, too, would be entitled to his discharge, as well from those 
debts, as from any others. If a distinction was intended to be made 
in favor of fiduciary debts, if they were intended to be placed upon 
a higher footing than other debts, by being excepted from the opera- 
tion of the act, w hy not let the distinction prevail as well in cases 
of involuntary bankruptcies, as in cases of voluntary bankruptcies ? 
If the character of the debt was to give it a sanctity which would 
exempt it from the effect of the act, it would seem to be immaterial 
whether the proceedings were in casés of involuntary bankruptcies, 
or in cases of voluntary bankruptcies. I know it may be said’, that 
in cases of the former description, the creditors themselves originate 
the proceedings ; they file their petitions, they seek to have their 
debtors declared to be mewn, i and if they choose to have their 
debtors forced into bankruptcy, as well for fiduciary debts, as for any 
others, it is of their own seeking, and with their own consents, and 
they should abide by the law, w hose policy it is to distribute the effects 
ofa bankrupt trader, equally among all his creditors, and to discharge 
the bankrupt from all his debts. But whilst this would be true as to 
the petitioning creditor, it might not be true as to the other creditors. 
Suppose the bankrupt to have creditors, other than the petitioning 
creditor, and that those other creditors were fiduciary creditors. ‘Those 
creditors would be forced to come in and prove their debts (or other- 
wise lose the whole of them), as much in a case of involuntary bank- 
ruptey, as in a’case of voluntary bankruptcy, and they would get 
only their ratable portions, and would be affected by the discharge, 
as much as the petitioning creditor would, and thus, though the whole 
proceedings may have been without the consent, or privity, of such 
other creditors, and against their opposition to the whole proceedings. 
The idea, then, that “the consent of the creditors, in the one class ‘of 
cases, makes the difference between the two classes of cases, is with- 
out foundation, and the argument is not affected by any such con- 
sideration. Seeing, then, that fiduciary debts are not excepted from 
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the operation of the act in the one class of bankruptcies, it is fair to 
presume that they were not intended to be excepted from the opera- 
tion of the act, in the other class of bankruptcies, and if not intended 
to be excepted from the operation of the act, then the only other 
construction of which the words ‘“‘ owing debts, which shall not have 
been created,” &c., seem to be susceptible, must be the true one, to 
wit, that they were intended only to describe the persons who miglit, 
or might not, become voluntary bankrupts. 

The fourth section of the act confirms the view I am taking. The 
language there is also general. Upon the bankrupt’s surrendering 
all his property, and rights of property, (with the exception of the 
articles in the third section mentioned), for the benefit of his creditors, 
and complying with, and obeying all the orders and directions which 
may from time to time be passed by the proper court, &c., be shall 
be entitled to “a full discharge from all his debts,’ &c. Now if 
fiduciary debts were intended to be excepted from the operation of 
the act, why this general language? I know it may be said, that, if 
it be once established, that a person owing debts, partly in a fiduciary 
capacity, and partly not, may become a voluntary bankrupt, as to 
the debts which he does not owe as a fiduciary, the general language 
throughout the act will be considered as applying to debts of that 
character. And that is most true; but such an objection takes for 
granted the very thing to be proved, and involves the absurdity which 
I before stated, that whilst fiduciary debts are of a sacred nature and 
ought to be paid, at least as far as other debts, yet, being excepted 
from the operation of the act, they would not come in for any portion 
of the bankrupt’s estate. Besides, in a question of doubtful construc- 
tion, it is perfectly legitimate to resort to general phrases for the 
meaning of a statute. 

The fifth section sheds light upon the question. From that, con- 
nected with other parts of the act, it would seem to be conclusive, 
that fiduciary debts were not intended to be excepted from the ope- 
ration of the act. It would seem that debts, the most favored by 
the act, would not be exempted from the effect of the discharge. If 
this should be so, it would seem to follow, a fortiori, that fiduciary 
debts were not intended to be excepted from the operation of the act. 

What debts, then, are the most favored by the act? Debts due 
by the bankrupt to the United States ; to persons who, by the laws 
of the United States, have a preference, in consequence of having 
paid moneys as his sureties ; and to persons who shall have performed 
any labor, as operatives, in the service of any bankrupts. The two 
first mentioned species of debts are to be “ first paid out of the as- 
sets,” and then, before any other creditors can come in, even for a 
ratable part. ‘ The full amount of the wages due to the laborers, 
in the service of the bankrupts, not exceeding twenty-five dollars,” 
&c., must be paid tothem. These debts, therefore, seem to be the 
most favored by the act, for, if fiduciary creditors could come in and 
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prove their debts, they would be permitted to share with the other 
creditors, only pro rata. 

Would those favored debts, then, be affected by the discharge of 
the bankrupt? Suppose the bankrupt’s estate should yield nothing, 
or not sufficient, to pay off those debts? Would not the discharge 
which he would receive, operate upon those debts? As to the wages 
due the laborer in the service of the bankrupt, and the money due 
the surety of the bankrupt, I suppose there would be but little doubt. 
The act puts those creditors on no better footing than other creditors, 
except, that they shall be paid before other creditors. ‘Their debts 
are “provable under the act,” as other debts are provable ; and 
whether proved or not, would, I suppose, be effected in the same 
way. As to debts due the government, there would seem to be as 
litle doubt. In England, to be sure, such would not be the case. 
The reason assigned is, that the crown is not bound by the bankrupt 
acts. Eden. 287, 413. But that is owing to the nature of their 
institutions. ‘The king there, by reason of his prerogative, is not 
within an act of parliament, unless expressly named. Ist Tuc. 
Black., 261-62. Not being named in the British act of bankruptcy, 
he is, consequently, not within their provisions. 2d Tuc. Black., 
486. ‘This rule of construction, however, is not applicable to the 
covernment of the United States.”’ Ist Tuc. Black., 262, note 31. 
With us it is a matter of construction altogether, whether the United 
States may not justly be considered to be embraced within the mean- 
ing of the statute. Let us see then if the United States are not in- 
cluded. 

Who shall be permitted to share in the bankrupt’s property and 
effects? The fifth section answers the question: ‘All creditors, com- 
ing in and proving their debts, under such bankruptcy, &c., shall be 
entitled to share in the bankrupt’s property and effects,” &c. This 
is tantamount to saying, that ‘no creditors shall be permitted to share 
in the bankrupt’s effects, who do not come in and prove their debts, 
under the bankruptcy.” If the United States, therefore, being cred- 
ttors, should not come in and prove their debts, they would seem to 
be excluded from the benefit of the act. It is true, that the section 
further states, that the effects of the bankrupt shall be distributed 
pro rata, *‘ without any priority or preference whatsoever, except only 
for debts due by such bankrupt to the United States, &c., which shall 
first be paid out of the assets.” But this does not oppose the idea, 
that, before that priority shall be given, the United States should 
prove their debts. As I remarked before, the “surety” of the bank- 
rupt in the one case, and the “ laborer” in the other, would have to 
prove, before they could come in for participation in the estate, and, 
so far as the right to participate is concerned, the act seems to make 
no difference between those creditors and the government itself. 

If these views be correct, then, this principle is established, that 
the debts due the government may be proved under the act. Indeed, 
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there seems to be but little doubt about it. Even under the act of 
1800, the United States might prove their debts. They were not 
bound, however, to do so to give them priority. Whether they prov- 
ed or not, they were entitled to a preference. (2 Cond. Rep. 263.) 
But that was owing to the phraseology of the act. There was nothing 
in the act which restrained the United States from proving their pm 
and the sixty-second section of the act expressly declared, that “ no- 
thing contained in that law should, in any manner, affect the hs of 
preference to prior satisfaction of debts due to the United States, as 
secured by any law theretofore passed.” So, whether they proved or 
did not prove, they were entitled to a preference. But there is no 
such language in the new act, nor is there anything in it to the same 
effect. ‘The government seems not only entitled to prove, but bound 
to prove, to give it priority. Ifthen, the government may prove, its 
debts are “ provable under the act,” and the fourth section settles the 
question. ‘That section expressly declares, that the “ discharge and 
certificate, when duly granted, shall, in all courts of justice, be deem- 
eda full and complete discharge of all debts, contracts, and other 
engagements, of such bankrupt, which are provable under this act.” 

The conclusion to which this reasoning tends, is further supported 
by a comparison of the two acts. 

Though the thisty-fourth section of the old act declared, that the 
bankrupt should be “ discharged from all his debts, due and owing 
at the time that he became a bankrupt, and all which were or might 
have been proved” under the commission of bankruptcy ; and though 
the Supreme Court of the United States decided, that the debts due 
the government might be proved under the commission, but were not 
bound to be proved to entitle them to priority, yet that court would 
not have decided, that the discharge and certificate would have affect- 
ed government debts. But that would have been owing to the latter 
clause of the sixty-second section of the old act. That ‘declared, that 
nothing contained in the law should be “ construed to lessen or impair 
any right to or security for money due to the United States, or to 
any of them.” ‘The thirty-fourth section, above referred to, and in- 
deed the whole act, would have been considered to have been subor- 
dinate to the clause just quoted ; and as the discharge and the certifi- 
cate, if extending to the government’s debts, would have lessened and 
impaired the right of the government to the money which was due it, 
the Supreme Court would not have decided, that the discharge and 
certificate would have extended to such debts. But there is no such 
language in the new act. The generality of the language of the 
fourth section of the new act is uncontrolled by any other provisions 
of the act. The “discharge and certificate, when duly granted, 
shall, in all courts of justice, ‘be deemed a full and complete discharge 
from all debts, contracts, and other engagements of such bankrupt, 

which are provable under this act, and shall be and may be pleaded as 
a full and complete bar to all suits brought in any court of judicature 
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whatsoever,’ &c. The old act was before the legislature when the 
new one was passed. Seeing that so important a provision as the lat- 
ter clause of the sixty-second section of the old act was left out of the 
new one, it is fair to presume, that the new act was intended to have 
a correspondingly different effect. 

If, then, the debts due the government, and to the persons, who by 

the laws of the United States, might have a preference, in conse- 
quence of having paid money as the sureties of the bankrupts, and the 
wages of the laborer, in the service of the bankrupts, which are, un- 
questionably, the debts, the most favored by the act, would not be ex- 
cepted from the effect of the discharge, whether those debts should 
be proved or not, it is hard to conceive why other debts of a less fa- 
vored nature should have been intended to be excepted from the ope- 
ration of the act; and if this be so, it would seem to be conclusive, 
that the words “ owing debts,” &c., were not intended to be descrip- 
tive of debts which should be excepted from the operation of the act, 
but only of persons who might, or might not, become voluntary bank- 
rupts. 
Here the investigation may close, and the question may be asked, 
Is the petitioner described by the statute ? Is he a person owing debts 
which have not been created while acting in any fiduciary capacity ? 
The answer cannot be in the affirmative. All] that can be said upon 
the subject, is what the petitioner has himself said in his petition: 
that he is owing debts, some of which were created while acting in a 
fiduciary capacity, and others not. But this is not a full answer to 
the question ; and as he must answer that question fully, before he 
comes within the description of the statute, his petition must, for that 
reason, be dismissed. ‘To say, that because he comes partly within 
the description of the act, and partly not, he is yet entitled to the ben- 
efit of the act, would be pretty much the same with saying, that a 
part is equal to the whole, which is absurd. 


District Court of the United States, Northern District of New 
York, November, 1842, In Bankruptcy. 


In tHe Martrer or Puitemon CanFieLp. 


A petition by a debtor to be declared a bankrupt will be received, notwithstanding a 
petition for a compulsory decree has already been filed, and an order of notice to 
show cause thereon obtained by a creditor against the same debtor. 


In this case the question was, whether a petition by a debtor praying to 
be declared a bankrupt, could be received, notwithstanding a petition 
for a compulsory decree had already been filed, and an order of notice 
to show cause obtained thereon by a creditor against the same debtor. 














416 Recent American Decisions. 


Conxuine J. I can perceive no sufficient reason why the pen- 
dency of the creditor’s petition, on which no decree of bankruptcy 
has yet been granted, should be considered a bar to the right of volun- 
tary petition, secured by the act to the debtor. ‘The act contains no 
such limitation of this right. ‘The debtor may have good reasons for 
wishing to exercise it, notwithstanding the prior prosecution of a peti- 
tion in invitum. He may be apprehensive that it may be voluntarily 
abandoned ; or he may know that the charges it makes against him 
are unfounded, and think proper to contest their truth, and thus defeat 
the petition. I cannot see that any injury can possibly be done to 
creditors by allowing this practice — while in one respect it is advan- 


tageous, by giving them the benefit of the petitioner’s schedules of 


debts and property without expense. 


District Court of the United States, Massachusetts, November, 1842, 
at Boston. In Admiralty. 


Nickerson v. ScHooner Monsoon — Means anp Ciark, CLAIMANTS, 


Where the master of a vessel, who had taken the same on shares, agreeing to victual 
and man her, obtained ce rtain necessary provisions of a ship- chandler, who knew 
the nature of the contract between the master and owners, but who charged the 
provisions on his books to the vessel and owners; it was held, that the supplies con- 
stituted a lien on the vessel. 


Tue schooner Monsoon, owned in Massachusetts, New Hampshire 
and Maine, was taken by Alleyne, the master, on shares, he agreeing 
to victual and man her. This contract was made in Massachusetts, 
where Alleyne resided. The libellant, a ship-chandler in New York, 
furnished the vessel, while in that port, with necessary provisions, 
knowing that Alleyne had so taken the vessel; and the same were 
charged on his books to the vessel and owners. 

The question was, whether Nickerson acquired any lien upon the 
vessel for these supplies. 


Parsons, for the claimants, admitted that the supplies would have 
constituted a lien, if the general owner had been owner for the voy- 
age, or if the libellant had furnished them on the credit of the vessel, 
and without knowledge of the contract between the master and gen- 
eral owners; but he insisted, that under the contract by which 
the master sailed the vessel, it would be a fraud on the owners for him 
to obtain supplies on their credit, and that the libellant having know- 
ledge of that contract, could not give credit to the vessel and create a 
lien upon her, but must resort to the master only. 


C. P. and B. R. Curtis for the libellant. 
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Spracue J. If the credit had been given to the master alone, ex- 
cluding any reliance upon the vessel, then, indeed, vo lien would 
have been created. But there is no evidence that such was the fact; 
on the contrary, it appears that the charges were made to the vessel 
and owners. In order to determine pages a lien was created, we 
must look to the general authority of a master, and the reasons on 
which it is founded. He has the power to hypothecate or create a 
lien upon the vessel in other than the home port for necessary sup- 
plies : and it is given to him in order that he may be able to pursue 
the voyage. It is deemed for the benefit of the owners, that this 
power should exist, that the certainty of holding the security of the 
vessel, without the necessity of any inquiry into the state of the title 
or the ability of the owners, should give the greatest facility for ob- 
taining the necessary credit. 

I am not aware of any case in which the state of the title has in 
any degree affected this right; and I think that any such modification 
of the rule would impair its usefulness. It would be less plain and 
certain, and would not adequately accomplish the objects of the law 
in giving the best security, or the highest inducements, to persons 
abroad to furnish necessary supplies. I fear, that the owners them- 
selves would be the sufferers from any diminution of the certainty of 
this security. 

In the case now before the court, the general owners were directly 
interested in the success of the voyage. ‘Their profits or compensa- 
tion for the use of the vessel depended on its prosecution. I am sat- 
isfied, that it was competent for the master to obtain these supplies 
upon the credit of the vessel, and that a lien was created thereby. 

Decree for the libellants. 


Supreme Judicial Court, Massachusetts, September Term, 1842, at 
Lenox. 


Foor v. KNow.es. 


A motion in arrest of judgment, because the seal of the wrong court was affixed to 
the writ, overruled. 


In this case, the defendant moved in arrest of judgment, because 
the seal of the court of common pleas was affixed to a writ, return- 
able into the supreme judicial court, instead of the proper seal of the 
latter court. 


Suaw C. J. delivered the opinion of the court, overruling the 
motion. ‘The objection should have been taken in an earlier stage 
of the cause. The defendant, by going to trial on the merits, waived 
his objections to matters of form. 

VOL. V.— NO. IX. 53 
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Selections from 12 Ado!phus & Ellis, Part 4; 
3 Scott’s New Reports, Part 3; 


2; 2Gale & Davison, Part 2; 


~NGLISH CASES. 





1 Adolphus & Ellis, New Series, Part 
 Meeson & Welsby, 


Parts 3 & 4; and | Dowling’ s Practice Cases, New Series, Part 4. 
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ACCORD AND SATISFACTION. 

The plaintifis, merchants at Liver- 
pool, were in the habit of consigning 
to the defendants, brokers at Montre: il, 
goods on sale or return, and of receiv- 
ing in payment bills on British houses 
purchased by the defendants with the 
proceeds. The plaintiffs having desired 
that none but undoubted bills should be 
sent to them, 
bill drawn by and upon parties supposed 
at the time to be in good credit. The 
plaintiffs, on receiving it, returned for 
answer that it had been refused accept- 
ance, and requested the defendants to 
do what was needful to procure security 
from the drawer, and to take all jegal and 
necessary steps for their security. In 
an action brought by the plaintiffs for 
money had and received, to recover from 
the defendants the proceeds of the con- 
signment to whieh this bill had refer- 
ence, the defendants pleaded the deliv- 
ery to the plaintiffs, and acceptance by 
them, of the bill of exchange in full 
satisfaction. The judge directed the 
jury, that if the bill was such a one as 
by the course of dealing between the 
parties the plaintiffs were bound to take, 
that was a taking in full satisfaction : 
Held, that this was a misdirection : for 
that acceptance in satisfaction must be - 
an act of the will in the party receiving. 
Queere, whether money had and re- 
ceived was maintainable, the proceeds 
having been applied by the defendants 
to the purpose contemplated by the r 
course of dealing between the parties. 
Hardman v. Belihouse, 9 M. & W. 596. 


AFFIDAVIT. 
Where an affidavit was made by a 


the defendants remitted a | 


,deponent who had been convicted of 
subornation of perjury, the court made 
a rule absolute to take it off the file of 
the court. Jn re Sawyer, 2 G. & D. 141. 

An affidavit need not, when re- 
sworn, be signed again by the ree nt. 


Liffin v. Pitcher, 1 D. P. C. (N.S.) 767. 


ARBITRATION, 

Where matters in difference are re- 
ferred to arbitrators, and, if they disa- 
gree, to an umpire, and the arbitrators, 
after hearing Witnesses, disagree, the 
umpire must re-hear the witnesses : if 
he makes his award merely on the evi- 
dence taken down by the arbitrators, it 
will be set aside. The objection to such 
proceeding by the umpire may indeed 
be waived; but, to prevent the award 
from being set aside, clear proof must 
be given of the waiver. Jn re Salkeld, 
Se, 12 Ad. & E. 767. 

. By the terms of an order of refer- 
ence at nisi prius, the costs of the cause 
were to abide the event, “the costs of 
the reference and award to be in the 
discretion of the arbitrator, who shall 
ascertain the same: held, that the arbi- 
trator was bound to ascertain and deter- 
mine the costs of the reference and 
- ard. Morgan v. Smith, 9 M. & W. 

127; 1D. P. C. (N. S.) 617. 

3. A cause oa all matters in differ- 
ence were referred to a legal arbitrator, 
pending a demurrer to one of the de- 
fendant’s pleas. By his award he di- 
rected judgment to be entered on the 
demurrer for the defendant. The court 
sustained the award. Mathew v. Davis, 
1 D. P. C. (N. S.) 679. 
| 4. In an action of replevin against 
‘husband and wife, the defendants 









































avowed for an annuity charged by will 
on an estate of which the plaintiff was 
tenant for life, in favor of the wife, for 
whose benefit the suit was defended, the 
husband (who was separated from her) 
having an indemnity against the costs. 
The cause and all matters in difference 
relating to the annuity in question were 
referred at nisi prius to an arbitrator, 
who directed a verdict for the defend- 
ants, and ordered the sums due in re- 
spect of the annuity to be paid by the 
laintifl! to the wife. The court held, 
hat he had authority so to do, and 
granted an attachment for non-payment 
of these sums to the wife pursuant to 
the award, although it was sworn that 
they had been paid to the husband on 
demand made by him. Wynne v. Wynne, 
3 Scott, N. R. 442; 1 D. P.C. (N.S.) 
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ASSUMPSIT. 

The reputed father of an illegitimate 
child promised to pay the mother an 
annuity if she would maintain the child, 
and keep secret their connexion : held, 
that the maintenance of the child was 
a sufficient consideration to sustain as- 
sumpsit. Jennings v. Brown, 9 M. & 
W. 496. 


ATTORNEY. 

A party who is protected from pro- 
ducing a deed at nisi prius, on the 
ground that he holds it as a trustee for 
one of the parties, is not compellable 
to disclose the contents of it. An attor- 
ney for a party in a cause is not bound 
to state the contents of a deed, of which 
he first obtained a knowledge by having 
obtained and read it, at the suggestion 
of his counsel, at the consultation in the 
eause. (Rolfe, B., dubitante.) (1 Ad. 
& E.31; 1M. & W. 533; 5 Esp. 119; 
5 B. & Adol. 502.) Davies v. Waters, 
9M. & W. 608; 1 D. P. C. (N. S.) 
651. 

2. Where an attorney, in the progress 
of a cause, has been guilty of miscon- 
duct which amounts to an indictable 
offence, the court will entertain an ap- 
plication to strike him off the roll, 
although they will not call upon him to 
answer the matters of the affidavit. 
(Cowp. 829; 1 Bing. 142.) 

lt is a sufficient ground for striking 
an attorney off the roll, that he procured 
a witness of the adverse party to keep 
out of the way at the trial. Slephens v. 
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Mill, 1 D. P. C. (N. S.) 669. See also 


Robertson v. Mills, Id. 772. 
BANKRUPTCY. 

A trader in a state of utter insolvency, 
after an abortive attempt to compound 
with his creditors, and after having been 
served with an affidavit and notice un- 
der the 1 & 2 Vict. c. 110, s. 3, sold his 
whole stock and effects by auction, and 
with the proceeds paid the composition 
he had before offered (7s. 6d. in the 
pound) to such of his creditors as would 
accept it, and amongst others to the de- 
fendant. In an action by the assignees 
(under a fiat issued the next day after 
such payment) to recover back the 
money so paid, the jury having found 
for the defendant, the court twice or- 
dered a new trial. 

| Quere, Whether, in the computation 
of the twenty-one days mentioned in 
the | & 2 Vict. c. 110, s. 8, the day on 
which the notice was served ts to be in- 
cluded. (2 M. & W. 473; 8 Ad. & E. 
577; 15 Ves. 248.) Gibson v. Muskett, 
3 Scott, N. R. 419, 427. 


2. A jandlord distrained the goods of 


{. on his tenant’s premises for rent; 
the tenant afterwards became bankrupt, 
and obtained his certificate: Held, that 
the certificate did not operate as a re- 
lease of the rent, and therefore that the 
landlord had a right, in replevin at the 
suit of A., to avow fora return of the 
goods. Newton v. Scott, 9 M. & W. 
134. 


BILLS AND NOTES. 
Declaration on a bill of exchange made 
by R. P., directed to A., B., C., D., E., 
and F., and accepted by them. Pleas, 
by A., B., and C., 1st, that R. P. did not 
make the bill in manner and form, &c. ; 
2nd, that A., B., and C , did not accept 
in manner and form, &c.; and issues 
thereon. Judgment by default against 
D., E.,and F. The bill produced at the 
trial was drawn on the directors of a 
joint-stock company, and accepted “ for 
the company” by D. and E., signing as 
directors. F. signed his name with 
theirs as “manager.” All the defend- 
ants were shareholders, and all but F. 
were directors. The jury found that F., 
as manager, was not an acceptor of the 
bill: Held, that F. was not in law liable 
as an acceptor, either by his having 
actually signed his name with those of 
D. and E., or by their having accepted 
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the bill as directors of a company in 
which he held shares; and that the 
plaintiff had failed on both issues. (3 
Bing. N. C. 963.) Bult y. Morrell, 12 
Ad. “& Ell. 745. 

To an action by indorsee on a bill 
ania by the defendants, A. and B., as 
partners, payable to their own order, 
and indorsed by them, the defendant B. 
pleaded that the bill was indorsed by A. 
to the plaintiff, in the partnership name, 
after a dissolution of partnership, with- 
out the privity or consent and in fraud 
of the defendant B., and for A.’s private 
purposes; and that the plaintiff knew 
of the dissolution at the time of the in- 
dorsement: Held bad, after verdict for 
the defendant, for not showing that the 
plaintiff had colluded with A., or was 
privy to the or Lewis v. Reilly, 1 
Ad. & E. (N. 8.) 349. 


3. A. and B. and S. M., in 1832, as-' 


signed their stock in trade to trustees, 
who were to carry on the business in 
the name of ‘S. M.” alone, for the bene- 
fit of creditors. S. M. was employed by 
them as their agent to carry on the bu- 
siness accordingly. S. M., while con- 
ducting such business, carried on a sepa- 
rate business of his own up to 1834. 
The plaintiff had been in the habit of 
discounting bills for the old firm of A. 
and B. and S. M., and, after the assign- 
ment to the defendants, had been accus- 
tomed to discount bills indorsed in the 


name of “S. M.” for him in his private | 


business and other his private purposes, 
the proceeds of which S. M. had applied 
sometimes for carrying on his private 
business: he indorsed bills in the name 
of S. M., and applied the proceeds indis- 
criminately to his own private purposes 
and to carrying on the assigned business. 
In an action on the bills against the 
trustees, 

Held, that the signature of “S. M.” 
to the bills was prima facie their sig- 
nature. 

Held also, that a notice of dishonor, 
given by the holder of a bill of exchange, 
need not inform the party addressed that 
the holder looks to him for payment; 
but that it must inform him that the bill 
has been presented to the acceptor; and 
therefore that the following notices were 
insufficient: “Sir —A bill (describing 
it) due yesterday is unpaid, and I am 
sorry to say, the person to whose house 
it is made payable don’t speak very 


favorably of the acceptor’s punctuality. 'ant did, in pursuance of the said agree- 


IT should like to see you upon it to- 
day.” 

“Sir — W. H.’s acceptance (describ- 
ing it) is unpaid. He has promised to 
pay it in a week or ten days.” 

‘“*Sir— A bill (describing it) lies due 
and unpaid at my house.” Furze vy. 
Sharwood, 2 G. & D. 116. 

4. The holder of a bill of exchange, 
on non-acceptance, and protest and notice 
thereon, has an immediate right of ac- 
tion against the drawer, and does not 
acquire a fresh right of action on the 
non-payment of the bill when due. The 
Statute of Limitations, therefore, runs 
against him from the former and not 
from the latter period. (Doug. 55; 5 
M. & Sel. 282; 7 Taunt. 312; 1 Stark. 
7; 13 East, 498.) Whitehead v. Walker, 
9M. & W. 506. 

To an action on a promissory note, 
the defendant pleaded, that before the 
making of the note, one W. M. had 
made his bill of exchange, dated the 
llth of April, 1840, and directed the 
same to one 8. S. requiring him to pay 
to his order Feary three months after 
date, that S. S. at the request of W. M. 
acce pted the si said bill for his accommo- 
dation, and that the defendant subse- 
quently indorsed the said bill for the 
accommodation of the said W. M., and 
that after the indorsement, the date of 
the bill was altered to a certain other 
date, namely, the 21st of April, 1840, 
without the knowledge or consent of the 
defendant, and that the defendant re- 
mained ignorant of the said alteration 
from thence until the making of the pro- 
missory note in the declaration mention- 
ed, and that after the making of the bill, 
and after the said indorsement of the 
defendant, and after the said alteration, 
the bill was paid to the plaintiff, who 
held it until it became due and payable ; 
that on the 22d of August, 1540, the 
plaintiff applied to the defendant for 
payment of the amount thereof as indor- 
ser, and that he, believing that he was 
liable to the payment of the same, and 
the bill was then in the same state as 
when he had indorsed it, and being 
ignorant of the said alterations and 
never having agreed thereto, agreed, in 
consideration of his supposed liability on 
the bill, and for no other consideration 
whatever, to make and deliver to the 


| plaintiff the promissory note in the dec- 


laration mentioned; and that the defend- 
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ment, make the said promissory note 
for the consideration aforesaid, and made 
and delivered the same under the mis- 
taken belief that he was liable to pay 
the bill, and that he never had any other 
consideration for the said note: Held, 
on motion for judgment non obstante 
veredicto, a good defence to the action, 
and that the defendant was not bound 
to negative his means of knowledge of 
the facts relieving him from his liability 
on the bill of exchange. (9M. & W. 
54.) Bell v. Gardner, 1D. P.C. (N. 
8.) 683. 
CHEQUE. 

The holder of a cheque is bound to 
present it for payment within a reason- 
able time —that is, in the course of the 
day succeeding that on which he re- 
ceives it from the drawer; and that, 
whether he presents it himself or through 
hisbankers. The plaintiff received from 
the defendant a cheque upon Y. & Co. 
(bankers not using the clearing-house) 
before 5 o’clock on the 10th of March, 
and paid it in to his bankers, W. & Co. 
on the following day; W. & Co. pre- 
sented it for payment on the 12th, shortly 
after Y. & Co. had stopped payment: 
Held, that as between the drawer of the 
cheque and the payee, the presentment 
was too late. (2 Campb. 537; 4 B. & | 
Ad. 572; 4 Bing. N.C. 266; 4 B. & Cr. 
330.) Alexander v. Burchfield, 3 Scott, | 
N. R. 555. | 


CONTRACT OF SALE. 
The defendant, by a bought and sold 
note, agreed to sell the plaintiffs ‘* 100 
tons of nitrate of soda, at 18s. per cwt., 
to arrive ex Daniel Grant, to be taken 
from the quay at landing weights,” &c.; 
and below the signature of the brokers 
there was the following memorandum ; 
“Should the vessel be lost, this contract 
to be void :” Held, that the contract did 
not amount to a warranty on the part of 
the seller that the nitrate of soda should 
arrive if the vessel arrived, but to a con- 
tract for the sale of goods at a future 
period, subject to the double condition, 
of the arrival of the vessel, with the 
specified cargo on board. (6 M. & W. 
224; 5 M. & W. 644.) Johnson v. 
Macdonald, 9 M. & W. 600. 
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former may give parol evidence of the 
contents of the lease, where the lessee 
declines to produce it, without account- 
ing for the non-production of the coun- 
terpart. (6 C.& P. 206; 7M. & W. 
102.) Hall vy. Bail, 3 Scott, N. R. 577. 

2. The defendant became tenant to 
the plaintiff of a farm from year to year 
by parol, but afterwards signed an agree- 
ment containing certain stipulations as 
to the mode of tillage. In an action by 
the landlord for breaches of these stipu- 
lations, the agreement, on being pro- 
duced, contained an erasure in the term 


‘of years mentioned in the habendum, 


which was altered from seven to four- 
teen : held, that in this action the agree- 
ment might be received in evidence 
without any explanation of the erasure, 
the term of years being immaterial to 
the parol contract between the parties 
to hold from year to year, subject only 
to the terms of the agreement as to the 
cultivation of the land. 

The agreement was attested by the 
landlord’s steward, who, after having 
been apprehended for embezzlement, 
had absconded, and could not be found 
after search at his house and at the inns 
he was in the habit of frequenting: 
Held, that evidence of his handwriting 
was properly received. Earl of Fal- 


mouth v. Roberts, 9 M. & W. 469. 


FRAUDS, STATUE OF. 

Goods of the plaintiff being in defend- 
ant’s hands, for the purpose of being 
sold by defendant for the plainuff, de- 
fendant told plaintiff that he, defendant, 
would take them himself at the price 
she named. Defendant afterwards sold 
them to a third party, and after that, 
in a written account current delivered 
to plaintiff, debited himself with the 
price of the goods as “sold,” not adding 
to or deducting from them. 

Held, that under sect. 17 of the Statute 
of Frauds, 29 Car. 2, c. 3, this was evi- 
dence upon which a jury might infer, 
as against defendant, a contract for the 
sale of the goods by plaintiff to defend- 
ant, and an acceptance by defendant 
under such contract. Edan v. Dudfield, 
1 Ad. & E. (N. 8.) 304. 

2. An agreement for the sale of grow- 


ls ° b - 
ing fruit isan agreement for the sale 


EVIDENCE. 
There are no degrees of secondary 
evidence; and therefore, semble, that in 
an action by lessor against lessee, the) 


of an interest in land, and if of the 
value of 20/. requiresa stamp. (6 East, 
602; 5 B. & C. 829; 10 Ad. & E. 753.) 
Rodwell v. Phillips, 9 M. & W. 501. 
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FREIGHT. 

Where a ship was chartered by agree-| 
ment not under seal, for a voyage from 
a foreign port to England, to load at the 
foreign port a cargo, and deliver the 
same, on being paid a specified freight, 
half in cash and half in bills, and a bill 
of lading was signed to deliver goods to 
the charterer or his assigns, he or they 
paying freight for the same as per char- 
ter-party : Held, that an acceptance un- 
der the bill of lading of the goods by an 
assignee of it did not raise an inference 
in law of a contract by him to pay 
freight. But notwithstanding the char- 
ter-party, such acceptance would be evi- 
dence to a jury of a contract to pay 
freight. 

(Juere, whether indebitatus assumpsit 
for freight is the proper form of declar- 
ing on such an implied contract. (1: 
East, 399; 1 M. & Selw. 157; 2M. & 
Selw. 318.) Sanders vy. Vanzeller, 2 
G. & D. 244. 


~ 


STOPPAGE IN TRANSITU. 

A notice of stoppage in transitu, to 
be effectual, must be given either to the 
person who has the immediate custody | 
of the goods, or to the principal whose 
servant has the custody, at such a time, 
and under such circumstances, as that 
he may by the exercise of reasonable 
diligence communicate it to his servant 
in time to prevent the delivery to the 
consignee. Therefore, where timber 
was sent from Quebec, to be delivered 
at Port Fleetwood in Lancashire, a no-'! 
tice of stoppage given to the shipowner 
at Montrose, while the goods were on 
their voyage, whereupon he sent a let-| 
ter to await the arrival of the captain at 
Fleetwood, directing him to deliver the 
cargo to the agents of the vendor, was 
held not to be a sufficient notice of stop- 
page in transitu. (7 Taunt. 169.) 

The vessel arrived in port on the! 
eighth of August, on which day, before 
the captain had received his owner’s 
letter, the agent of the assignees of the 
vendee (who had become bankrupt) 
went on board, and told the captain he 
had come to take possession of the cargo. 
He went into the cabin, into which the 
ends of timber projected, and saw and 
touched the timber. When the agent’! 
first stated that he came to take posses- | 


sion, the captain made no reply, bur 
subsequently, at the same interview, 
told him that he would deliver him the 
cargo when he was satisfied about his 
freight. They then went on shore to- 
gether. Shortly afterwards the agent 
of the vendor came on board, and served 
a notice of stoppage in transitu upon 
the mate, who had charge of the cargo: 
and a few days afterwards received pos- 
session of the cargo from the captain: 
Held, that, under these circumstances, 
there was no actual possession taken of 
the goods by the assignees; and that, 
as there was no contract by the captain 
to hold the goods as their agent, the 
circumstances did not amount to a con- 
structive possession of the goods by them. 

(Quere, whether the act of marking or 
taking samples, or the like, without any 
removal of any part of the goods from 
the possession of the carrier, even though 
done with the intention of taking pos- 
session, will amount to a constructiv 
possession, unless accompanied by cir- 
cumstances denoting that the carrier 
was intended to keep, and assented to 
keep, possession of the goods as the 
agent of the vendee. 

Before the consignor knew of the 
bankruptcy of the consignee, he had sent 
three letters to the manager of a bank 
in Liverpool, inclosing bills drawn by 
himself upon certain parties, and he re- 
ferred therein to the defendants as _per- 
sons who would settle any irregularity 
that might occur respecting the accept- 
ances. These letters were communi- 
cated to the defendants, and assented to 
by them. Another letter to the same 
party inclosed a bill drawn upon the 
consignee for the price of the timber in 
question : Held, that the letters were ad- 
missible in evidence, and were some 
evidence to show an authority in the de- 
fendants to stop the cargo in transitu. 

The consignor, before the stoppage in 
transitu, wrote a letter to the defendants, 
in which he assumed that they had 
stopped the cargo, and gave directions 
as to the sale of it. This letter did not 
reach the defendants until after the stop- 
page. CQuere, whether it gave authority 
to them to stop the cargo at the time of 
the stoppage, or amounted to a valid 
ratification of that act. Whitehead vy. 
Anderson, 9 M. & W. 518. 





7, an) a. 








INTELLIGENCE AND MISCELLANY. 


In Bankruptcy. The opinion of Judge Prentiss, of Vermont, in the case of 
Downer and others v. Brackett and others, in the matter of Spear, ante, page 392, 
will be read with interest by those of our readers who are in doubt as to the 
true construction of that clause in the second section of the bankrupt act, which 
provides, that nothing in the act shall be construed to annul, destroy, or impair 
any lawful rights of married women or minors, or any liens, mortgages, or other 
securities, real or personal, which may be valid by the laws of the states re- 
spectively. 

The decision, above referred to, contains several propositions which are op- 
posed to the doctrines laid down by Mr. Justice Story in Ex Parte Foster, ante, 
page 55; but they do not appear to be necessary upon the point really at issue, 
and, on a careful examination and comparison of the facts in the two cases, it 
will be found that the decisions are not, in truth, necessarily opposed. Ex‘parte 
Foster was a voluntary petition in bankruptcy, and the attachments in that case 
were made on mesne process. Downer v. Brackett, on the contrary, was the case 
of an involuntary proceeding in bankruptcy ; the attaching creditor had obtained 
judgment and was about to sell the goods on execution. This distinction be- 
tween the two cases, in our apprehension, places them on entirely distinct 
grounds; and we see nothing in the points actually decided in Ex Parte Foster, 
which would render it inconsistent for Mr. Justice Story to decide a case like 
that in Vermont, precisely in the same way that it was decided. 

We take occasion to remark, in this connection, that the real doctrine of Er 
Parte Foster — that upon which the case wholly turned — seems to be over- 
looked both by members of the bar and by some of the courts, while the inci- 
dental discussions, contained in the decision of that case, are held up in bold 
relief, and have been carried, in some instances, to an extent which, we are 
sure, the learned judge who delivered the opinion, never intended. Thus in 
the case of Parker and Blanchard, plaintiffs in equity, in the matter of Mugg- 
ridge, in our last number, page 351, the district judge and the counsel for the 
assignee, seemed to be clearly of opinion, that the case was settled by the 
doctrine in Ex Parte Foster ; but the circuit judge had no hesitation in declaring 
at once that the very opposite was true. So in a late case in Massachusetts 
(not yet decided) where the lien set up was founded on a judgment, the counsel 
remarked with great confidence, that the point involved had already been decided 
in the case above referred to. Mr. Justice Story, on that occasion, without inti- 
mating any opinion upon the case before him, said, that a case where a judg- 
ment had been actually obtained and the property levied upon, would rest on 
entirely different considerations from one where the property was attached upon 
mesne process; and he took occasion to remark, that although the decision in 
Foster’s case had been published more than six months, the real doctrine there 
laid down, had been, in many instances, entirely misconconceived ; indeed, so 
faras he knew, the only judge who had commented on that case, and who 


seemed to understand it, was Judge Conkling, of New York, in the Matter of 


Allen and others, ante, page 362. 
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424 Intelligence and Miscellany. 


The following decision is reported in the Charleston (S. C.) Courier : — Op 
the 6th instant, Watson, Crews and Co. filed their petition, claiming that Leman 
and Addy should be declared bankrupts, and on the 7th instant, Mordecai Cohen 
distrained the goods of Leman and Addy for rent due him on the Ist instant, 
The petitioning creditors thereupon filed a bill for an injunction against a sale 
under the landlord’s distress, until a decree of bankruptcy and an assignee could 
be appointed, to contest the landlord’s right, or take steps for an advantageous 
sale of the debtor’s property for the benefit of all concerned. On this case, his 
honor Judge Gilchrist ruled the following points yesterday, in the court of bank- 
ruptcy : —(1.) That the district court of the United States, sitting as a court of 
bankruptcy, has all necessary chancery powers and jurisdiction for the full ad- 
ministration of the bankrupt act. (2.) That a landlord levying, before a decree 
in bankruptcy, for rent due before such decree, has a lien, under the statute of 
Anne, of force in this state, on the property of his tenant, and such lien is un- 
disturbed by the bankrupt act. (3.) That the apprehension of the petitioning 
creditors, that a sale under the landlord’s distress warrant will cause a sacrifice of 
the tenant’s goods to the injury of the other creditors, furnishes no ground to 
enjoin the landlord’s proceedings. (4.) That the facts that the landlord was a 
preferred creditor for his rent under a voluntary assignment of his tenant, and 
that he had expressed his willingness (without personally accepting the deed 
of assignment) that the assignee should sell and pay him his rent, did not im- 
pair his legal remedy. 


Hutcuins v. Taytor. We have received a long and very able communica- 
tion from Rhode Island, in which the construction put upon the word “ future,” 
as it occurs in the second section of the bankrupt act, in the case of Hutchins v. 
Taylor, is controverted. The writer contends that “future” refers to all acts 
after the law went into operation, because, (1.) any other construction is incon- 
sistent. (2.) The circumstances under which the act was passed and post- 
poned, require it. (3.) The act makes no exceptions as to the parts of it which 
shall and which shall not take effect immediately. (4.) The spirit of a consti- 
tutional provision is violated by the opposite construction. 

It would give us great pleasure to publish this communication at length, but 
our pages have been, and for a considerable time to come, must continue te be 
so much occupied by matters in bankruptcy, that we cannot consistently devote 
the required space to the discussion of a question, which was argued by most 
eminent counsel in Rhode Island, and has been solemnly decided, upon the 
fullest consideration, by the circuit court. 


Arnotp v. Maynarp. We ,deem it of some importance to mention a fact, 
which does not appear in the report of this case as published in the Law Re- 
porter, ante, page 296. The petition for a decree of bankruptcy against May- 
nard was filed on May 18, 1842, so that two months did not elapse between the 
date of the conveyances, which were alleged to be acts of bankruptcy, and the 
petition. This fact had little to do with the result in that case, and is so far un- 
important; but it may become of importance in the application of the doctrines 
of Arnold v. Maynard, to set aside conveyances, as being “in contemplation of 
bankruptcy,” and void. It will be recollected, that the second section of the 
bankrupt act provides that all dealings and transactions by and with any bank- 
rupt, bona fide made and entered into more than two months before the petition 
filed against him or by him, shall not be invalidated or affected by this act. 
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CRITICAL NOTICES. 


Brief Statement of the Pleadings and Argument in the case of J. Fenimore Cooper, 
versus Horace Greely and Thomas McElrath, in an Action for Libel, tried at the 
Saratoga Circuit of the Supreme Court of the State of New York; Ballston, 

Law of Libel as 

his Honor Judge 


December 9, 1842, together with Running Commentaries on the 
applied by the Supreme Court of the State of New York, and by 
Willard at this Circuit. New York: Greely and McElrath. 


This is the title which Mr. Greely spiritedly, (we 


““CoorpERAGE OF THE TRIBUNE.” 
libel suit against 


will not say impartially,) gives to his account of Mr. Cooper’s late 
himself as editor of the New York Tribune. The editor, as most of our readers 
have probably noticed, was the unsuccessful party, and the novelist gained another 
of those victories over the press which justly entitle him to some nom de guerre, not 
altogether so savage a one, however, as Mr. Greely’s epithet implies, for his exploits 
in the way of legal self-vindication. 

We have already expressed an opinion generally approving Mr. Cooper’s course 
in regard to these suits. Nor, though the application of the law is made in so unde- 
serving a quarter, in the present instance we mean, as to general candor and cour- 
tesy —and notwithstanding the able ex parte statement or report of the popular side 
of this question, (and we think it one of the ablest we have ever seen), are we 
prepared to abate a jot of our belief that the New York law of libel is in the main 
a wholesome one, and that the Tribune justly came within its reach for the publi- 
cation in question. 

We hope, at some future day, to take up this subject and go fully into its merits. 
Meanwhile we hope this report of Mr. Greely’s case will be read far and wide, that 
the public and the editorial corps and the profession generally may better under- 
stand the important questions at issue. We submit in advance, however, whether 
this report does not exhibit some internal evidence that the law of libel, just as New 
York judges have laid it down, applies pretty nearly right, particularly at those 
points where Mr. Greely is choked off on the syllables “ inhu—” “ ungen —” and the 
like ; and again whether the liberty of the press has yet suffered much in Mr. 
Greely’s instance when he can hold such language after his defeat as the following : 
‘““*My pensive public,’ don’t flatter yourself that we are to be rendered mealy- 
mouthed toward you by our buffetings. We shall put it to your iniquities just as 
straight as a loon’s leg, calling a spade a spade and not an oblong agricultural im- 
plement, until the judicial construction of the Law of Libel shall take another hitch, 
and its penalties be invoked to shield communities as well as individuals from cen- 
sure for their transgressions. Till then, keep a bright look out!” 

An Elementary Treatise on the Structure and Operation of the National and State 

Governments of the United States, designed for the use of Schools and Academies 


and for general readers. By Cuartes Mason, A. M., Counsellor at Law. Bos- 


ton : David H. Williams, 1842. 
This book makes no high pretensions, but it fully accomplishes all that it pro- 
or pretends to aim at, and that too, in a very satisfactory manner. It is 
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426 Critical Notices. 





strictly an elementary treatise, and makes no claims to original views or profoun( 
discussions. Its purpose is to give a succinct sketch of our government, and of tly 
various relations in which the citizens stand towards it. It explains the operation 
of the various departments of government, legislative, judicial and executive, tly 
manner of transacting business in congress and state legislatures, the organization 
of courts, the constitution of juries, the proceedings in civil and criminal trials, the 
duties and functions of the president and the heads of departments. It contains, 
also, all the information which an unprofessional person can have occasion for, re- 
specting the army and navy, the post-office, patents, public lands, our diplomatic 
and international relations, the laws of naturalization, slavery ard the slave trade 
bankruptcy, navigation and shipping, the custom-house and revenue regulations, 
and the mint. At the end are several very useful statistical tables, which have 
been carefully and laboriously compiled. 

The whole book has been conscientiously compiled, and the information contain- 
ed in it, has evidently been gathered together at consicerable pains. We have 1 
hesitation in recommending it as a useful manual for general readers and as a good 
text-book for advanced students in schools and academies. It has one merit not 
always to be found in manuals of this kind. It is written in a neat, correct and 
scholarlike style, showing a familiarity with good models of composition and the 
training and discipline of a scholar. It has also what every book of the kind ought 
to have —an index, and a correct one, so far as we have had occasion to exam- 
ine it. 


Dicest or Massacuusetts Reports. Several years ago, a digest of all the Mas- 
sachusetts Reports was announced by the booksellers as being in preparation by J. 
C. Perkins and J. H. Ward, Esquires, of Salem. For some reason, of which we are 
ignorant, the work was abandoned by these gentlemen ; and we learn that it has 
been undertaken by George Minot, Esquire, of Boston, a gentleman of a discrimi- 
nating mind, who is well qualified, by habits of industry and patient research, for 
the difficult and laborious undertaking of preparing a digest, which shall be really 
useful to the profession. We have reason to know, that it will not be a work oi 
scissors and paste, after the manner of some digests we might mention, but that 
every case will be carefully examined by the compiler, and new notes made when- 
ever they may seem to be desirable. The volume will probably be put to press early 
in the spring ; it will embrace the Massachusetts Reports, (17 volumes) and Picker- 
ing’s Reports (24 volumes). 


Srory’s Commentaries. Little & Brown, of Boston, have in press and will pub- 
lish this month, the following works, by Joseph Story, LL. D. 

1. Commentaries on Bills of Exchange and other Negotiable Instruments, with 
occasional Illustrations from the Foreign Law. Royal 8vo. 

2. Commentaries on Equity Jurisprudence as administered in England and 
America. Third edition. 

3. Commentaries on the Law of Bailments, with Illustrations from the Civil and 
Foreign Law. Third edition. 


Just Pusuisuep. A Practical Treatise of the Law of Vendors and Purchasers of 
Estates. By the Right Honorable Sir E. Sugden. Sixth American, from the tenth 
London edition ; with American notes, by E. Hammond, Esq. 3 vols. 8vo. Boston: 
Little & Brown. 

Reports of Cases argued and determined in the Supreme Judicial Court of Mas- 
sachusetts. By Theron Metcalf. Volume third. Boston: Little & Brown. 


In Preraratjon. A Treatise on the Law of Evidence. By Simon Greenleaf, 
LL. D., Royall Professor of Law in Harvard University. Volume second. Royal 
Svo. 
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BANKRUPTS IN 


RHODE ISLAND. 


The following list of bankrupts in Rhode Island, up to December 27, has been 
prepared for the Law Reporter, in the office of the clerk of the district court for 
Rhode Island district. The whole number is 293. 


Abbot, Nathaniel D., Providence. Firm of J. 
Whelden & Co. 

Abbott, Thomas J., Johnston Firm of Abbott & 
Bliss, and Thos. J. Abbott & Co. 

Adams, Joseph, Providence. 

Allen, George W., South Kingston. Firm of Fisher 
& Allen, of Exeter. 

Allen, Geo. W., North Providence. Firm of Allen 
& Brooks, Boston. 

Allen, John, Cumberland. 

Allen, Samuel, Providence. 

Ames, John, Providence. 

Andrews, Ebenezer, Providence. Firm of E. & J. 
Andrews, New Orleans, La.,and A. G. Sher- 
man, Macon, Miss. 

Andrews, William A., Providence. 

Authony, Henry A., Cumberland, Firm of Holden 
& Anthony. 

Armington, Charles, Providence. Firm of Arming 
ton & Thurston. 

Arnold, Isaac L., Exeter. ' 

Arnold, Rufus, Cumberland. 

Arnold, Samuel B., Providence. 

Arnold, Joseph, North Providence. Firm of Rand 
& Arnold. 

Ashley, Joseph, Jr., Providence. 

Austin, John R., East Greenwich. E. Greenwich 
Manuf. Co. & G. Bg, Co. 


Burlingame, Ray G., Hopkinton. 

Burrough, John, Providence. 

Butts, James P., Providence. 

Chamley, Thomas, Providence. Tiverton Print 
Works. 

Capron, Burrill M., Providence. 

Capron, kdwin, North Providence, 

Capron, George, Providence. Firm of Capron & 
Wheaton. 

Capron, Pliny E., Providence. 


Carpenter, Henry, North Providence. Firm of H. 


C. & Co., and Branch Co., Smithfield. 

Carpenter, Powell H., Providenee. Firm of Wat- 
son & Carpenter. 

Chace, Franklin, Providence. Firm of Bostick» 
Brother & Co. 

Chace, Nelson H., North Providence. Firm of 
Dean, Chace & Son., Cudworth & Co, 

Chappotin, Leon, Providence. 

Childs, Morris, Providence. 

Church, Nathaniel, Providence. 

Church, William, Providence. 

Clapp, Ray, Providence. Firm of Clapp & Warren. 

Claflin, Willard, Providence. 

Clarke, John, Newport. 

Clarke, Joseph, Johnston. Firm of Peter Cook & Co. 

Cobb, William J., Providence. 

Cole, Alvan, Warren. 

Condy, Samuel A., Cranston. 


Babcock, Simeon, Jr., New Shoreham. Firm of|Conydon, Gideon, Providence. 


Babcock & Clarke. 

Baker, Benjamin, ) Providence. Firm of P. M. B. 

Baker, Philip M., | & Co. 

Baker, Thomas M., Providence. 

Ballock, James, Providence. 

jallou, Harvey, Cumberland. 

Barton, Albert G., Providence. 

Batchelder, Moses L., Smithfield. 

Belcher, William, Providence. Firm of Belcher & 
Fuller. 

Billings, Samuel, Providence. 

Bliss, Zenas, Johnston. Firm of Abbott & Bliss. 

Blodget, Samuel C., Providence. Firm of Blodget 
& Brother. [Withdrawn.] 


Bowers, Lloyd, Providence. Firm of William R.) 


Bowers & Co. 
Boyd, William, Warwick. 
Braley, Ebenezer M., Newport. 


Cook, Ariel, Cumberland. 
Cooke, William H., Providence. Firm of Welcott 
& C. 


\Cory, Thomas M., Providence. 
|Cowing, Martin R., Providence. Firm of Heaton 


& Cowing. 


|\Cozzens, Benjamin, Providence. 


Cross, John H., Wesierly. Firm of Burlingame & C. 
Crossman, Alpheus, Smithfield. 

Curtis, Wright, Providence. 

Cutler, Simon B., Providence. 


Danforth, Charles, Providence. Milford Manufac- 
turing Co. 

Daniels, David, Smithfield. 

Davis, James, North Providence. Firm of Draper 
& D , Worcester, Mass. 

De Wolf, George, Bristol. 


Branch, William L., Providence. Late firm of Dexter, Samuel, Providence. Bowen Bleaching 


Locket & Branch, New York, Brooklyn, N. Y. 
Brayton, Israel F., Scituate. Firm of Thomas J. 
Abbott & Co. 
Brayton, William, Warren. 


and Coloring Co. 

Dimond, Francis M., Bristol. Firm of F., M., D. 
& Co., D, Philbrook & Co., Port au Prince, D. 
Quarles & Co., N. Orleans. 





Briggs, Manson, Providence. |Dockney, William P., South Kingston. Firm of 
Briggs, Stukely B., Warwick. (Involuntary.) | D. & Glinn, Mobile, Ala. 

Priggs, George N. Providence. |Dodge, John W., New Shoreham. 

Brown, Clemens, Providence. Dunn, Samuel, New Shoreham. Firm of D. & Ely. 
Brewn, Daniel, Newport. 
Brown, George, Westerly. 

Brown, John E., Providence. Firm of J. E. & M. 

Brown. 


\Earle, Waldo, Cumberland. Firm of Smith, Ar- 
nold & Ca, 
Easton, Daniel C., Providence. 
Brown, Taylor, Providence. \Eddy, Cyrus T., Scituate 
Brown, William, Providence. |Eddy, Thomas W., Providence. Firm of Smith & 
Brown, Zephaniah, Providence. Firm of Hughes Eddy, and Gridley & E., Scituate. 
& Brown. |Eldred, Samuel P., Providence. 
Brownell, William A., Scituate. |Ellis, Charles D., Providence. (Involuntary.) 
Budlong, Joseph L., Cranston. gts, Charles S., Providence. Firm of Remington 
Budlong, William D , North Providence, Firm of} & Ellis, 
Oliver, Goodell & Co., Thompson, Conn. Ely, George E. 8., New Shoreham. Firm of Duna 
Buffum, Thomas, Smithfield. Firm of Thomas B.| & E. 
&Co. Thomas B. & Sons. Everett, Silas S., Providence. Firmof E. & Allen. 
Burgess, John M., Smithfield. Firm of Cash & 


Burgess. Fales, Charles, Jr., Cumberland. 
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Farmer, Edward G., Providence. Logee, Caleb, Burrilville. 
Fenner, Cornelius G., Providence. Luther, Daniel K., Warren. Firm of J. & D. K. L. 
Field, Daniel M., Providence. Firm of F. & Smith.|Luther, John, Warren. Firm of J. & D. K. L. 
Fish, John, East Greenwich. 

Flint, Thomas G., Smithfield. Firm of Thomas) Marble, Samuel Jr., Smithfield. 

Flint & Co., Littleton, N. H. | Martin, Otis, Warwick. Firm of M. & Brayton. 
Foster, John A., Providence. McPhael, John, Providence. 

French, James E., Bristol. Firm of F. & Rogers, Montgomery , William, Warwick. 

Albany, and North Adams, Mass. Moore, William, Providence. Firm of M. & Cook, 
Fuller, Albert, Providence. (Involuntary.) Moulton, George W., Smithfield. (involuntary. 

Mow ty, Jac kson P, ” Cumberland. Firm of Paine 
Gale, Gilman N., Smithfield. & 
Gardner, John,” Smithfield. Firm of 8 & D.| | Mamford, James, Providence. 

Greene & Co. iMunro, Jeremiah, Providence. 

Gardner, Nicholas, Warwick Mowry, Jackson E., Gloucester. Firm of Harris 
Gladding, Nathaniel, Providence. Firm of G. &| & M., Douglas, Mass. 

Aldrich. ‘Mow ry, Seth, Jr., Camberland. Firm of M. & Read. 
Gray, Edward, Newport. Firm of B. Atwood & Co.|Mowry, Warren B., Providence. Firm of M. & 
Gray, John C., Providence. Brownell, ¢ ‘umberiand. 

Grayson, William, Smithfield. Moies, Miles G., Smithfield. Firm of Thompson, 
Greene, Nathaniel &., Bristol. Allen & Co., Mobile, Ala 

Greene, Thomas W., Providence. 
Olney, Pardon, Hopkinton. Firm of O. & Gould, 
Hill, Wickes, Newport. E. G. Manuf. Co. and) and O. & Thayer. 

Greensdale Bg. Co. Olney, Edmund J., North Providence. 

Hall, Robert B., East Greenwich. Olney, Stephen D., Cranston. Cranston Furnace Co. 
Handy, Westcott, Providence. ‘ Osborne, Obadiah P., Providence. 

Handy, William A., Newport. 

Hathaway, Osman, Cumberland. Firm of H., 





Paine & Co, Paine, Daniel, N., Smithfield. Firm of Hathaway, 
Hathaway, William G., Providence. P. & Co. 
Hawes, Joseph, North Providence. Pawtucket/Paine, Smith W., Cumberland. Firm of -P. & 
Bedtick Manuf. Co. Mowry. 


Harris, Daniel, Warwick. Firm of John H. &/Paine, Thomas L., Providence. 
Sons. James & D. H., Pawtuxet Mill. Paine, Walter, Jr., Providence. 
Helme, James, Providence. Firm of H. & Oatley.|Parker, Samuel A., Newport. Firm of Perkins & P. 
Holbrook, Cephas, Smithfield. Passmore, George B., Smithfield. 
Holden, John, Providence. Pantk, Erastus, Purrilville. 
Holden, William F., Cumberland. (Involuntary.]|Peckham, Benjamin, Providence. 
Holland, Daniel H., South Kingston. Peckham, Benjamin F., South Kingston. 
Harris, Samuel R., Smithfield. Albion Manufac-|Peckham, William S., Warwick. 





turing Co. Pennell, Charles D., Providence. 
Harris, William, North Providence. Perry, George W., Providence. 
Haskell, Allen, Cumberland. Peters, Otis T., Portsmouth. Firm of Clark & P. 
Hawkins, Edwin, North Providence. Phillips, John F. & Son, Providence. (Involuntary.) 
Herrick, Benjamin F., Providence. Firm of Wil-)Phinney, John, Cumberland. Firm of Wheelock, 
liam R. Towers & Co. | Son & Co. . Montpelier, Vt. 
Holden, Randall, 2d., Cumberland. Firm of H. & Pierce, Geo. C., Bristol. 
Anthony, [Peoke, Ww tiem, Smithfield. Firm of J, L. Hughes 
Hood, James M., Providence. & o He 


Hopkins, Samuel, Exeter. |Potter, Benjamin, Jr., Providence. (Involuntary.) 

Heaton, David, Providence. Firm of H. & Cowing.| Firm of W. R. & B. P., Jr. 

Hutchins, George B., Scituate. \Potter, Henry, Newport. 

Hutebins, 1 hecdore, Providence. |Potter, Owen, Scituate. 

Hill, Fones G., East Greenwich. E,. G. Manuf.'Potter, Peleg A., Newport. 
Co., Greenwich Bleachihg Ce. |Potter, Benjamin, Cranston. 

Hunt, Dennis W., Burrniville. (Involuntary.) 

Henry, Thomas, Providence. Randall, John, North Providence. Firm of Cooper 

Hughes, John L., Providence. Firmof Hughes & & R. 
Brown, and J. L. H. & William Pooke. \Rawson, Manning, Smithfield. 

Horswell, Nathaniel. Firm of N.& H. B. Horswell,,Reed, Gilbert, Johnston. Firm of Mowry & R. 
Newport. Thompson, Con. 

Howe, Elbridge, Providence, |Remington, Dewitt C., Burrilville. D.C. R.& Co., 

Thompson. Conn., and Cumberland. 

Ingraham, Jabel, North Providence. Washington Remington, Jonathan, Warwick. Firm of Thomas 
Bedtick Manuf. Co., Pawtucket Bg. & Cg. Co. | & Son 

‘Remington, Thomas, Warwick. Firm of Thomas 


Jacobs, Nathaniel P., Cumberland. | R. & Son. 
Jenckes, Alvin, Smithfield. Firm of Stephen Reynolds, Thomas, Providence. Firm of R. & T. 
J. & Sons, and David J. & Co. | Rey nolds. 


Jenckes, John, Providence. Firm of J. & Congdon. Rice, Fitz James, Providence. Firm of R. & 
Johnson, Freeborn Jr., Providence. Newall. 
Johnson, Joseph G., Providence. Glemore Manuf. |Roberts, John P., Jr., East Greenwieh. 

Co. |Robinson, James B., North Providence, 
Joslin, Samuel B., Providence. Robinson, Ebenezer, Providence. Firm of Ste- 
Joslin, Willard, Providence. phen R. & Co. 
|Robinson, Stephen 8 -» Newport. 
Keene, Charlies L., Providence. Rose, Frederick, New Shoreham. 
Kennedy, John, North Providence. Rea, Caleb F., Cranston. ((nvoluntary.) 
Kerr, William Jr., Coventry |Remington, Joseph, Providence. Firm of J. R. & Co. 
Kinnicut, Shubael, 2d., North Providence. Firm| 

of «. & Ward, Lowell, Mass. [fenie, Brintnall, Providence. 
Knapp, Daniel F., Cumberland. ‘Salisbury, Moses B. , Burrilville Firm of 8S, & Steere 
Kimball, John 8., Smithfield. [Sampson, Ezra, Jr., ” Providence. 
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Seekell, Thomas, Providence. Firm of §. & Mum- 
ford, Apalachicola, Fa 

Sessions, Darius, Providence. 

Shackford, William M., Cumberland. 

Sherman, John, Providence. 

Sheldon, Edward 8., Providence. 

Sibley, Darius, Cumberland. 

Smith, Alfred, Warwick. 

Smith, Hazael, Jr., North Providence. Firm of 
Ss, & Angell. 

Smith, Daniel A., Smithfield. 

Smith, Elisha A., Smithfield. 

Smith, James, Providence. 

Smith, Jefferson A., Smithfield. 

Smith, John, South Kingsten. 

Smith, Sidney B , Cranston 

Smith, Simon, Johnston. 

Smith, Thomas, Providence. Firm of Eaton, 
Gahagan & Co., Weesall, N. J. 

Smith, Waterman, Jr., Smithfield. 

Snell, John, Johnston. Firtra of J, 8. & Co. 

Snow, William G., Providence. 

Sprague, Thomas J., Providence. Firm of 8. & 
Dean. 

Stafford, Samuel, Providence. Firms of Pascoag 
Co., Dean Mill, Milford Manuf’g Co., Pawtuxet 
Mill, and S. & Bartlett, New Orleans. 

Steere, Asel, Providence. Involuntary 

Stickney. John C., Providence. Firm of J.C. 8. & 
Co., Shhwneetown, Il. 

Stone, Amos, Providence. 

Stone, Henry, Smithfield. 

Stratford, Charles J., Smithfield. 

Streeter, Alexander S., Cumberland. 

Sumner, Frederick A., North Providence. Firm 
of William H. &. & Co, 

Sweet, Jesse B., Providence. 


Taft, Otis, Burrilville. 

Taylor, Ber jamin, Cumberland. Firm of Peter J. 
Cook & Co, 

Taylor, George W. & Co., Providence, (Involun 
tary.) 

Thurston, Edward H., Providence. 

Thurston, Gilbert R., Cumberland. 
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Towers, William R., Providence. Firm of W. R. 
T. & Co., New Ipswich, N. H 

Taylos, Jobn, North Kingston 

Taylor, John P., Little Compton. 

Thurston, Benjamin R., Providence. Firm of 
Armington & T, 

Thurston, William T., Hopkinton. 

obey, Elisha N., Providenve. 

l'renor, Hugh, Providence. 

rucker, Stephen, Smithfield. 

Titus, James D., Providenee. 


| Titus, \athaniel G., Providence. 


Wade, Edward C., Providence. 

Walden, Samuel, North Providence. 

Warner, Jehn, Providence. 

Wales, Jonathan, Cumberland. Firm of Moore & 
Ww. 


Walker, Amory A., Providence. 

Waterman, Joseph, Warren. 

Watson, Job H., Westerly. Firm of W. & Car 
penter. 

Watson, Walter L., Providence. 

Ware, Leander M., Providence. 

Warren, Osborn S., Providence. Firm of Clapp & W. 

Weeden, William, Newport. ({nvoluntary.) 

Wentworth, William, Providence. 

West, James H., Newport. 

Westcott, Caleb, Smithfield. 

Whelden, Silas, Cumberland. 

Whipple, Levi, Smithfield. Firm of Jenckes & 
W., Sharon, Mass. 

Whipple, Thomas J., North Providence. 

White, Peter C., ‘Tiverton. 

Whitford, George, South Kingston. 

Wickes, William A., Warwick. 

Wilbur, Ezra R., Scituate. 

Wilder, David 8., Cumberland. 

Wiimarth, Ephraim, Warren. 

Wilkinson, William H., Providence. Firm of 
Almy & W. 


Young, Daniel W., Providence. Firm of, Y., 
Carr & Hammat, and Willard & Co. 


BANKRUPTS IN MASSACHUSETTS. 


From November 28 to December 26, continued from page 384. 


It will be seen 


that the number is unsually large, owing to the apprehension of a repeal of the law. 


Alexander, James, Boston. 
Ayer, Samuel, Charlestown. 
Adams, John R., Lowell. 
Annetts, John, Holliston. 
Allen, Benjamin, Boston. 
Atwater, Jeremiah, Westfield. 
Ambrose, Goodhue, Boston. 
Allen, John B., Boston. 
Allen, Samuel, Worcester. 
Arnold, [ra R., Braintree. | Brookfield. 
Brown, Marvin, 


Bailey, David, Georgetown. 
| Bartlett, Algernon 8., Granby. 
| Real, Samuel H, 
Bell, John A., Coleraine. 
Brackett, Anthony, Chelsea. 
Bruce, Hiram, Waltham. 
| Brockelbank, John F., Ipswich. |Baker, Isaiah, Boston. 
Brooks, Byington, Reading. 
Babbitt, Welcome W., North 


Baker, Edward D., Salem. 

Brett. Joel, Boston. 

Barton, Brigham N., Leicester. 
Black, James D., Danvers 
|Byam, Ezekiel, Boston. 
|Blanchard, Walter, Wilmington. 


, Boston. 


Bacon, Rufus, Sutton. 


Chase, Daniel G., Sutton. 


Webster. Corlien, Josiah, Dudley. (Invitum) 


Blanchard, Walter, Wilmingron.| Bird, Francis W., East Walpole |Conant, John, Barre. 


Billings, Pliny M., Hatfield, 
Eacon, Rufus, Sutton. 
Bridgman, John, Nantucket. 
Bragden, John, Lowell. 


Barnard, Jacob, Andover | Bates, William, 


Beach, Orestus, Lanesborough. | Buck, Roswell A., Coleraine. 
| Barry, David A. 
| Beach, Lucius, and | Worcester. |Cary, James M., Boston. 


Buffum, Moses, Mendon 
Bailey, Heaton, Lowell. 
Bailey, Thomas, Amesbury. 
Baxter, James, Plymouth. 
Ball, Henry W., Dorchester. 


| John Bowen, 
Burgess, Lewis, 
| Bates, William 


Bryant, Theron, North Bridge-| Brigham, Franklin, Watertown. |John I. Augustus, 
Barrett, Joseph W., Stoneham. 
| Bird, Tristam, Dorchester. 


water. ) 


Bemis, Francis §., Lincoln. 


Bond, John L., Marlborough. 
| Bacon, Nathaniel, Jr., Barnstable |Crosby, Sumner, Boston. 

Bond, Thomas, North Brookfield,|\Crockett, Bartlett D., Andover. 
| Bachelder, William, Salem. 


, Boston. 


Crafts, Francis D., Boston. 


|Conant, Abel W., Boston. 
Cox, Elijah, Lowell. 
\Cole, Otis, Holliston. 
Crawford, Eli, New Salem, 


Boston. 


} Troy, N. Y.|Chapin, John 8., Uxbridge. 
Plymouth. Chapin, Charles C., Uxbridge. 
A., Boston. Cutting, Albert S., and Besten. 
Chase, Stephen B., Haverhill. 
}Corning, Gilman, Haverhill. 
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Coffin, Francis C., Nantucket. 


a ~ Nathaniel oo 
Joseph Pedrich, — 


p nem Jvubn P., Boston. 
Campbell, John H., Lowell. 
Cobb, ‘l'yler, North Bridge water. 
Cook, Henry A., Somerville. 
Cotting, Wm. A., Ww est ( ‘ambridge | 
Clark, Elisha Ww. , Boston. 
Cushing, Nathaniel, $ South Boston| 
Colcord, George Ww, Waltham. 
Center, John J.. Boston. 
Clapp, Jason, Quincy. 
Cutter, James D., Hatfield. | 
Clark, James, Royalston. 
age Warren A., Ashburn-| 
mm. 
Child, David S., Northampton. 
Creasey, Thomas B., Rowley. 
Cutting, John S., West Boylston. 
Congdon, William H., Washing-| 
ton. 
Cushing, James, Boston. | 
Chapman, William H., Ipswich. | 
Chetey, Israel E., Lowell. 


| 


Darling, George F., Needham. 
Drew, Reuben, Duxbury. 
Dunham, Asa, Warren. 
Daniels, Ozias D., Randolph. 
Dustin, Benjamin F., Danvers. 
Drew, Charles, Duxbury. 
Dunham, Ebenezer, - . 
Harvey C. Dunham, Pittsfield. 
Drinkwater, Sidney, c letese, 
Drury, Thomas J., “Marlborough. 
Dean, Jonathan, Salem. 

Darling, Uriah 'T., Leyden. 
Daniels, Albert E., Franklin. 
Dolleff, William P., Lowell. 
Dench, Isaac, Milbury. 

Darling, Peter, Milbury. 

Derby, Henry, Watertown. 


| 





Eames, Daniel, Hopkinton. 
Edwards, Joseph, Jr., Woburn. 
Elliot, Haren, Lowell. 
Everett, Charles, and | 
Henry B. Mather, ) Boston. 
Eastman, Ebenezer, ‘Topsfield. 


Flanders, Hosea H., Quincy. | 
Frasy, Samuel H., Ha.field. 
Fuller, Porter, Lowell. 

Foster, James H., Jr., Roxbury. 
Foster, Loring, Milbury. 

French, Ebenezer, Dunstable. 
Franklin, Henry J., Amherst. 
Fuller, Johu E., Boston, 

Fay, Artemas, Southboro’. 
Farrington, Samuel 8., [pswich. 
Flanders, Hosea H., Quincy. 
Foster, Samuel, Ashburnham. 
Frye, Cyrus, Andover, 

Foster, Andrew, Boston. 
Frothingham, James P., Newbu- 


ry port. 


George, John S., Haverhill. 
Goddard, William W., Boston. 
Gove, Asa, Salem. 
Goddard, George W., Boston. 
Gordon, John, Lowell. 

Gilbert, Henry, Boston. 

Gould, Lvery, Boston. 

Gilmore, Joseph A., Boston. 
Gould, Benjamin E., Barnstable. 
Guild, Benjamin, Lowell. 
Goodrich, Timothy J., Haverhill. 
Grant, Alpheus C., Medwav. 
Goodridge, Levi, Lunenburg. 
Goss, Liberty, Mendon. 








|Huntingdon, Alonzo B., 


| Hastings, Joseph W.., 


| Thomas R. Holland, 









Hodgman, Isaac, Lowell. 
Hardy, Theodore, Lowell. 
Hunt, Thomas, Boston. 

Ha,es, Thomas M., Haverhill. 
Hamblin, Charles W., Pittsfield. 
Hobart, Peter, Jr., Boston. 
‘Hardy, ¢ seorge H., Chelsea. 
|Hunt, Ephraim, Lowell. 

Heath, Samuel A., Bradford. 
‘Hervey, Joseph B., ” New bury port. 
Hitchcock, Levi, Millbury. 
|Humphrey, Moses, 
lc yrus Humphrey, & 

| Leavitt Humphrey, 
| Hovey, Johu G., Roxbury. 
|Harriman, John, Haverhill. 

‘Hall, Luke, Marshfield. 

Heath, William D., Haverhill. 
Hall, Ilenry R., Haverhill. 
Hartshorn, Oliver 8., Boston. 
Sunder- 


Hingham. 


land. 
Hatch, Turner, Scituate. 
Cambridge. 
Higgins, Joshua L., Hingham. 
Hill, Josiah, Boston. 
Holland, Francis, & Boston. 


Boston 


Hollingsworth, John M., 
and Dor- 
Lyman Hellingsworth, (chester 


| Head, John L., Haverhill. 

|Hoyt, Humphrey, Bradford. 
‘Holbrook, § Sylvanus, Northbridge. 
Hawes, Noyes P., Boston. 
Holbrook, David A., Braintree. 
Hamilton, Silas M., Boston. 

| Hervey, James D., ‘Leominster. 
Hall, Francis, Petersham. 

| Hannaford, Frederick W., Boston. 


| Haskell, Calvin, Harvard. 
|Haskell, Daniel, Jr., Ipswich. 


Ingram, Robert, Amherst. 


Jordan, Oscar P., Williamstown. 
Judd, Oliver, Northampton. 


Jones, James, Deerfield. 
\Janvrin, John, Newbury. 
|Jenney, Edwin, New Bedford. 


Jones, George, Worcester. 
Joss, Liberty, Mendon. 


Kelsey, David B., Hingham. 
Kelley, Colman, Harwich. 
Kenepton, Silas S., Edgartown, 
Kimball, Benjamin W., Boston. 
Knowles, Jonathan, Lowell. 
Kimball, Oliver, Boston. 
Kittredge, Paul C., Chelmsford. 
ning, oc Rutland. 

‘night, Nathaniel, & ) 
George Knight, 4 Boston. 


Lawrence, Jceseph W., Boston. 
Linzie, Stacy, Prescott. 

Little, Samuel, New Bedford. 
Lane, Calvin 8., Boston. 

Low, Lyman P., Bellingham. 
Luther, Henry G., Boston. 
Langley, Noah W., Cambridge, 
peng © George, Boston. 

Lord, Jacob S., Lynn. 

Ladd, James, New Ashford. 
Leavitt, John L., Boston. 
Lincoln, Edwin A., Warren. 


Marble, George, Somerset. 
Martin, Benjamin, Sutton. 
Marsh, Silas, Mendon. 

Merrifield, Oliver L., Becket. 

Vontague, William H., & | Bos- 
George L. Montague, / ton. 
Mead, Henry, Lanesborough. 











Bankrupts in Massachusetts. 





Maxam, Samuel, Jr., Coleraine, 
Mattsoen, Warren, Northfield. 
Merrill, John, Lowell. 
McIntosh, Michael, Roxbury. 
Morrill, Ichabod B., Amesbury. 
Mudge, Daniel L., Lynn. 
Moor, Joseph, Northborough. 
Martyn, Freeman M., Haverhill. 
Mann, Zadock H., Boston. 
Mason, Daniel, Sturbridge. 
Morse, Joseph H., Boston. 
Manning, William, Jr., Boston. 
Melvin, Benjamin, Lowell. 
Miller, George, Watertown. 
Moore, Wiiliam, 2d., Marlborough 
Marsh, Warner, Fitchburg. 


Nickerson, Dean, Brewster. 

Newell, George H., Holliston. 

Newell, Augustus T’., Brookline. 

Newton, Antipas, Roxbury. 

Norris, Davenport, Lowell. 

Nichols, Austin, Brook field. 

Noyes, Joseph 8., West Newbury 

Osgood, John, West Newbury. 

Perkins, William B., Boston. 

Page, Josiah, Lowell. 

Pike, Andrew J., Leicester. 

Peters, William, Charlestown. 

Phelps, John, Matlborough. 

Procter, Benjamin F., Lowell. 

Philbrick, Newell, Lowell. 

Packard, Sidney, East Bridge- 
water. 

Pollard, Walter, Boston. 

Pollard, Thomas, Groton. 

Pitts, Elisha J., ag 

Peirce, Henry, New Bedford. 

Piper, Isaac B., Lowell. 

Packard, Charles, Wilbraham. 

Perkins, John, Boston. 

Prichard, Abraham P,, Charles- 
town. 

Phillips, Henry P., Adams. 

Pomeroy, William H., Boston. 

Patten, Thomas, Watertown, 

Pierce, Elias D., Boston. 

Priest, John L., Boston. 

Poland, Benjamin, West Cam- 
bridge. 

Park, W illiam, Boston. 

Pac kard, Hiram, North Bridge- 
water. 

Perry, William, 3d., Natick, 

Pitkin, Harry, Winchendon. 


Richardson, Alpha, Chelsea. 
Rich, Isaiah A., Boston. 
Rawson, Judson, Upton, 
Radman, Andrew J., Fairhaven. 
Ray, Jesse W., Lowell. 

/ Russell, Daniel R., Greenfield. 
|Russell, Andrew, Ipswich. 
Rogers, Nathan, Jr., Worcester. 
Rand, John W., Quincy. 
Rockwood, Charles, Sherburne. 
Rowe, Levi W., Haverhill. 
Rice, Moses M., Brighton. 
Richardson. Addison, Medway. 
Kemond, John, Salem. 

Russell, Nathan, Jr., Cambridge 
Renne, William, Pittsfield. 
Rockwood, Calvin, Holliston. 
Ranger, Moses, Colerain. 





Sikes, Rufus, Springfield. 
Show. David, Heath. 
Sewall, Samue!, Buston. 
Savels, John A., Roxbury. 
Southard, Zibeon, & 

Julius C. Steele, { Boston. 
Simmons, Warren, Boston. 




















Bankrupts in New York. 


Safford, Ephraim, Boston. 
Seger, Hiram, Boston. 
Sawyer, Isaac P., Lowell. 
Sherman, Luther, Duxbury. 
Sawver, James, ‘Templeton. 
Smith, Oliver H., Lowell. 
Smith, John W., Sheffield. 
Somerby, Samuel, Newbury. 
Shiverick, George, Nantucket. 
Shearer, Charles, Coleraine. 


\Smead, Asaph, Greenfield. 
Stevens, George, Boston. 
Sherman, David, Grafton. 
Spence, Luther, Springfield. 
Snow, Azel, Boston. 


Thayer, Abagail W., Northamp 
ton. 

Trowbridge, Asa R., Newton. 

Vebbets, Albert, Boston. 


Stoddard, Nathamel W., North Thrasher, Leonard, Lowell. 


Bridgewater. 
Smith, William E., Boston. 
Sweet, James, Worcester. 
Sevmour, Alfred B., Westfield. 
Shirley, Charles, Dracut. 
Spear, John [., Boston. 
Sears, Reuben, Jr., Brewster. 
Smith, Harrison, Westminster. 
Stevens, Enoch, Methuen. 
Siate, Albert S., Montague. 
Schenck, James W., Foxborough 
Smith, Jabez, Needham. 
Sherman, William, Randolph. 
Seriggins, Bradbery, Somerville. 
Savage, Abraham, Cambridge. 
Smith, William, Dedham. 
Stoddard, Calvin P., Brookfield. 


BANKRUPTS 


From November 26 to December 26. 


is 316. 


Alden, Warren P., New York. 
Atwell, Richard H., New York. 
Andrews, Henry Q., New York. 
Atwill, Joseph F., New York. 
Adams, William, New York. 
Ambler, John, New York. 
Amold, George W., New York. 
Alden, James F., New York. 
Andrews, George, & | New 
Jeremiah C. Lamphier, 
Copartners. (Compulsory. 
Bogert, Rudolphus, New York. 
Brownlee, Samuel, New York. 
Bartles, Oliver 8., New York. 
Benham, Benjamin C., New York 
Bullis, Wittiam A., Hudson. 
Pailey, Peter B., New York. 
Barnes, Amzi L., Carmel. 
Kromberg, Samuel, New York. 
Burling, Cornelius, Williamsburg 
Bonnett, James, Jr., New Ko 
chelle. (Compulsory. 
Brooks, William N.. New York. 
Burdick, Rowley, New York. 
Brigham, Levi H., New York. 
Pritton, Henry M., New York. 
Ronghton, Custis S., New York. 
Pannann, William, New York. 


Beuinger, Abram M., New York. 
Perstealph, Henry W., Warwick. 


Burger, Edward G., New York. 
Butler, Henry, New York. 
Brown, Elijah T., New York. 
Brown, Nathan, New York. 
Brown, Samuel W., Wakill. 
Baker, Isaac D., New York. 
Beach, Hunn C., New York. 
Bottstord, Lucius F., Caxsackie. 
Bettis, Reuben, West Farms. 
Brown, William H., New York. 
Powne, George, New York. 
Baker, Jacob 3., New York. 


/ York. 


lhurston, Albert J., Randolph. 
Torrey, Luther, Florida. 
Thompson, John, Boston. 
Thomas, Gideon, New Salem. 
Titecomb. Edward E., Dedham. 
thayer, Davis, 
Davis Thayer, Jr., & 
Wilkes Gay, Jr., 
Taylor, Augustus, Watertown. 
Tufts, Jacob, South Reading. 


¢ Franklin. 


. Taylor, John, Cambridge. 


Vannevar, James, Chelsea. 
Vila, Joseph, Roxbury. 
Valpey, Samuel 8., Andover. 


Wright, Benjamin 8., Boston. 


Balestier, Joseph N., New York. 
Belden, William H., New York. 
tennett, William 8., New York. 
Beecher, William A., New York. 
Brooks, Henry, New York. 
Brooks, Thomas, New York. 
Boudinot, Tobias, New York. 
Butler, Thomas, New York. 
sennett, Tillinghast, Peekskill. 
Brown, David S., New York. 
Butler, Henry, Brooklyn. 
Benedict, Zadock R., New York 


Crane, Garritt B., New York. 


Coulter, William, New York. 


Clark, John L., New York. 


lConant, Frederick I1., New 
| Brighton. 
\(*heever, Abijah, New York. 
(Clark, Spe..cer M., New York. 
iCrichton, Thomas, New York. 
‘lark, Ira, New York. 
Copp, Moses, New York. 
‘allender, Christopher G., New 
York. 
‘ox, Patrick R., Brooklyn. 
Cooke, Joseph P., New York. 
' hester, William H., New York 
iChichester, Aaron, New York. 
‘hamberlin, Ehjah, New York. 
i\Cromwell, Israel A., New York. 
Culver, William H., Brooklyn. 
Cleveland, Palmer, Williamsburg. 
|Colton, Gardner, Q., New York 
'Caron, Louis, New York. 
|Cragin, Moses, New York. 
|Collins, Henry, New York. 
|Coutier, Henry, New York. 
Champney, Henry, New York. 
| Coste, Lewis B., New York. 
Carter, Emerson F., Kinderhook. 
Crocker, Stephen, New York. 
|\Coles, Thomas, New York. 
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Wait, Alvin, Worcester. 
Wallace, James M., Somerville. 
Wheeler, Wilson, Orange. 
Waterman, Andrew T., Boston. 
Willey, Ephraim, Jr., Boston. 
Watkins, David, Warren. 
Whitney, Charles B., Medway. 
Winchester, Edmund, Boston. 
Work, Ariel, and \ Wilmington 
William H.Hartwell / Cambridge. 
Wheeler, John, Boston. 
Wheelock, Archippus, 2d., Green 
field. 
White, Caleb S., Whately. 
Warren, Edward, Boston. 
Wait, Moses, Jr., Bernardston. 
Welles, Augustus L., Boston. 
Walker, Joseph, Jr., Hopkinton. 
Woodbury, Benjamin, Sutton. 
‘ells, Henry, Pittsfield. 
Wishart, James, Andover. 
Woods, David, Ashby. 
Whitney, Benjamin D.. Boston. 
Woodbury, ‘Thomas, Somerville. 
W atriss, Charles H., Cambridge 
Whitney, Reuel, Brook field. 
Wartiel, Marius H., Mendon. 
White, William F., Boston, 


IN NEW YORK. 


m page 383. The number 


‘arman, Radcliff, Huntingdon. 
lark, John C., New York. 
arumann, Peter H:, New York. 
Crane, James M., South East. 


Dewey, Squire P., New York. 
Pecasse, Louis, New York. 
Doan, Nathaniel 8., New York. 
fietrich, William, New York. 
Delavan, Christian 8., New York. 
Punning, William, New York. 
Davis, Horatwo N., New York, 
Dunkin, Thomas 1., New York. 
Dunning, Jonathan O., Mama 
Kating. 
Dean, Edward B., New York. 


Ely, Eugene, New York. 
Everett, R. J., New York. 
Edson, Marmont W., New York. 
Edwards, William W., Hunter. 
verit, Richard, Brooklyn. 
Everit, Valentine, Brooklyn. 
Everit, Henry, Brookivn. 
Eagleson, William, New York. 
Elmendorf, Edmund, Jr.,. New 
York. 


Foster, Theodore, New York. 
Franklin, David L., New York. 
Fisher, Redwood, New York. 
Fletcher, Joseph &., New York. 
Freeman, John, New York. 


seer, Seth, Jr., Staten Island. 
Graham, Nathan B., New York. 
ireen, William, Williamsburg. 
iibson, Isaac, New York. 
iosling, Leonard, New York. 
Greeley, Elisha G., New York. 
sooding, Albert, New York. 
Gallup, Horatio N., New York. 
Gillepsie, William G , Newburg. 





| 
| 
| 
) 
) 
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Hoyt, William H., New York. | Merrill, John J., New York. jSumner, Palmer, New York. 
Hyatt, William E., New York. |Malloby, Theodore, New York. |Stinemets, William H., New York 
Hammond, Joseph, New York. |Macy, Paul B., Brooklyn. |Squier, Horatio, New York. 
Horsfield, Thomas W., New York. Moore, John A., New York. jShourt, Charles, New York. 
Hall, John P., New York. Marvin, Azor 3., Brooklyn. |Shelton, Theodore B., New York. 
Hays, Thomas, New York. Mullen, Edward, New York. |Sayer, Matthew, New York. 
Hubbard, ‘Thomas R., Brooklyn. MeJimsey, Joseph M., New York.|wan, Charles, New York. 
Halsted, Andrew L., New York. Murray, John H., New York. \Schoyer, Raphael, New York. 
Hoe, Robert, New York. Melvin, Austin, Brooklyn. iSmith, James W., Brooklyn. 
Hoe, Richard M., New York. Manly, Robert 8., Brooklyn, iSwarts, Aaron, New York. 
Hyatt, Caleb, New York. McNeil, Robert, New York. Shirley, William W., New York. 
Hogins, Amos, Brooklyn. Marshall, Matthew, New York. |Shumway, Boville, New York. 
Hutchins, Rushmore G., Brooklyn McDonald, Alexander C., New Slack, John G., Brooklyn. 
Hall, Ephraim L., Sing Sing York a John W., Brooklyn. 
Hindman, James, Peekskill. Moore, Austin D., Brooklyn. Salterthwaite, Thomas W., Yon- 
Hanington, William t,, NewYork Montgomery, James, Jr., New! kers. 
Halsey, Samuel F.,West Chester. York, |Scudder, John H., ¢ New York. 
Hodges, Lewis A., New York. |McBurney, Thomas, New York. | Edwin Wilcox, & ; Copartners 
Hutty, Joseph, New York. Moffat, Jolin J., New York. Robert W.Ogden, € ( Compulsory) 
Hibbard, Rufus ‘T., New York. |Mead, William H.; New York. |Smith, Edward, New York. 
Hanford, Albert, New York. ‘Merritt, Charles B., Rye. |Sh ers, Nicholas, Brooklyn. 
Ham, George H., New York. Myers, James, & 4 New York. |Scott, Henry W., Brooklyn. 
Holmes, Obadiah, Poughkeepsie. Neziah Wright ( Copartners. |~tephen, Isaac R., Erooklyn. 
Harter, Frederick, Brooklyn. (Compulsory.) 
Hobart, James B., New York. | Thomas, George C., New York. 
(Compulsory.) Neefus, Peter, New York. | Turney, George W., New York, 
Huntoon, Luman, New York. Nixon, William, New York. | Tappan, Arthur, Brooklyn. 
Hill, George A., New York. Norton, Henry G., New York. | Turner, Dav d 8., New York. 
Harding, ‘Uheodore L., New York. Nash, Thomas P., Hudson. (Com-| Torrey, Edward P., Brooklyn, 
Hammond, James M., New York. pulsory.) | Turner, William, New York. 
Hopper, John I., New York. |Tyack, William, New York. 
Hopkins, Edward, Bloomingdale. Oakley, George, Brooklyn. | Thorne, Johu W., Great Neck. 
Hudson, Henry, Brooklyn. Ogden, Moses H., New York. | Thomas, Elias, New York. 
Humpreys, Horatio, New York, Ostrom, James A., New York. | Corry, Thomas, New York. 
Higgs, William, Oyster Bay. Oakley, Alexander, Brooklyn | 'weedy, Jacob H., New York. 
Ovesbagh, Voorhees, Kingston. | Tuttle, Andrew C., New York. 
Ivans, James C., New York. Osborn, Joseph, Jr., Brooklyn. | 
| Vandergoel, Abraham B., Stuy 
Johnson, Theodore T., New York. Pond, Martin, New York. | vesant. 
Jackson, John A., New York. Prescott, Alexander H., NewYork! Van Vankenburg, James, New 
Jones, James, New York. Petrie, William A. P., New York.) York. : 
Jenkins, Edward, New York. Post, Charles H., New York. | Van Wyck, John T., New York. 
Jarvis, William, New York. Platt, Abraham, Brooklyn. | Van Raust, Edward, New York. 
Jubb, James N., New York. Purdy, Samuel, New York. 
Pine, William, New York. |Woodward, Richard 8., New 
Kissa, Philip P., New York. Pethick, John, New York. | York. 
Kissam, Samuel, Brooklyn. Pearl, Lucius, New York. | Woodruff, Philetus H., NewYork. 
Kimball, Edmund, Jr., & | Brook- Peck, Benjamin W., New York. | Williams, Elbert T., New York. 
George H. Sheldon, 4 lyn. Pe-t, Stephen P., New York. Whitney, Alfred M., New York. 
Copartners, Pomeroy, Paris R., Brooklyn. Witty, Richard, New York. 
Knapp, Samuel B., New York, Purdy, Edward, Rye. |Wileox, Harvey R., New York. 
King, Henry L., New York. Phillips, Alfred, Minisink. |Waterbury, Chauncey A., New 
Kimmel, Alexander H., New York | York. 
King, Aaron O., New York. Rust, William, New York. | Winterton, William, New York. 
Keeler, William A., New York. Rice, John, New York. | Wade, George, Brooklyn. 
Knight, Charles J.,. New York. Regua, Isaac, New York. | Wait, Lucius H., New York. 
Kelt, James M., Brooklyn. Ripley, Noah, New York. Watrous, Richard, New York. 
Rhodes, Charles D., New Brigh-| Willson, Zelotes, New York. 
Laverty, William, New York. ton. | Wilson, Langdon, New York. 
Leedom, Benjamin J., NewYork. Rich, Hiram, New York. Westervelt, William B., Haver- 


Lawrence, Samuel A., New York. edmond, William, New York. straw. 
Leonard, Alexander 8., NewYork Rockwell, William, & { New Walters, Samne! B., Huntingdon. 


Lewis, Gabriel L., New York. John I. Rockwell, ( York. Willmarth, Henry B., New York. 
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